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Evidence — Admissibility — Wiretapping — Accused's communica¬ 
tions intercepted prior to Criminal Cade amendment limiting admissi¬ 
bility — Trial held after amendment — Interception unlawful under 
amendments although lawful at time made — “Lawful ’ interceptions 
alone admissible under amendment — Whether “lawful” referring only 
to procedure under amendments or state of law when interception made 
— Whether interception admissible — Cr. Code, ss. 178.11, 178.16. 


Evidence — Admissibility — Wiretapping — Accused’s communica¬ 
tions wit It third party intercepted — Criminal Code providing for ad¬ 
missibility against “originator or [recipient]” if "originator or [reci¬ 
pient] consents" — Third party testifying for Crown and consenting to 
admission of evidenre at accused’s trial — Whether interceptions^ ad¬ 
missible — Whether only party charged may consent — Cr. Code, 
a. 176.16. 


Statutes _ Retrospective operation — Section creating offence — 

Whether section operates prospectively only — Cr. Code, s. 178.11. 

Statutes — Retrospective operation — Evidence gathered prior to 
coming into force of Criminal Code amendment ■— Amendment limiting 
admissibility of evidence — Whether amendment to be given retro¬ 
spective effect — Whether applicable to evidence gathered prior to 
amendment — Cr. Code, s. 178.16. 


At the accused’s trial on a charge of the murder of his wife the Crown 
sought to introduce tape recordings of conversations between the accused 
and S. The recordings were obtained through electronic surveillance of 
three types: (1) the wiretapping of the accused’s telephone; (2) the 
recording of telephone conversations by use of an induction coil attached 
to S’s telephone, and (3) the use of a “body pack” transmitter carried on 
the person of S. The wiretap on accused’s telephone was kept on for ap¬ 
proximately six months and had been approved by the Deputy Chief of 
Police to whom authority had been delegated by the Chi* f of Tolice «!»u 
had in turn been given authority by the Roard of Commissioners to au¬ 
thorize “wiretaps” in certain circumstances, li^the case of (he “induction 
coil” method and the “body pack” method, S, who testified at accused’s 
trial, eon a nted to their use at the trial. All the tape recordings were 
mado before the date of the coming into force of the amendments to the 
Criminal ('mle, ss. 178.1 to 178.23 (enacted 1973-74, c. 50, s. 2) pertaining 
to the interception and admissibility of private communications, but the 
trial was held after this date. On a voir dire to determine the admissi¬ 
bility of this evidence, held, all the tape recordings were admissible. 

• Since s. 178.11 of the Criminal Code creates an offence of unlawful inter¬ 
ception of communications, it operates prospectively only. Section 
178.16(1), which excludes evidence of private communications from 
being admitted “against the originator ... or the person intended by 
[him] to receive it ...” unless “(a) the interception was lawfully made; 
or (b) tin- originator ... or the person intended by the originator thereof 
to receive it has expressly consented to the admission . . is a matter of 
evidence, procedural in nature, and therefore operates retrospectively. 
Since s. 178.11 does not render unlawful interceptions made before the 
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amendments came into fore, the word "lawful” in s. 178.10(1) (a) must 
be interpreted to mean lawful at the time the interception was made. 
This depends on the circumstances and purpose which brought about the 
interception at the time, and as the police were acting within their au¬ 
thority and duty the interception was lawfully nude, further, the evi¬ 
dence of conversations be tv a S and the accused was admissible under 
R. 178.10(1) (fc) as S consenii d to its admission. Section 178.16(1) (o) is 
unambiguous and does not require that it he read as if it included the 
word “respectively” after “tin- oi initiator” or "the person intended .. . to 
receive it”, so that the cviii- ace of the private communication would only 
be admissible if the person at whose trial the evidence was sought to be 
admitted consented to its admission. 

[Re Copeland and Adamnon cl al, [10721 I! O.ll. '248, 7 C.C.C. (2d) 393, 
28 D L.R. (3d) 20, apld; IIS. v. American Ha din tar and Standard Sani¬ 
tary Cora. (1908),’ 288 F. Supp. 701, di. 'd: Eddy Match Co Ltd et al. v. 
The Queen (1953). 109 C.C.C. 1, 20 C.P.R. 107, 18 C.R. 357; Re Rol and 
Armstrong (192*). 61 0.1,.K. 007, 49 o.C.C. 281, [1928] 2 D.L.R. 210; R. 
v. mack rt al, [1970] 4 C.C.C. 251, 10 C.R.N.S. 17. 72 W.W.R. 407: R. v. 
Foil (1950), 117 C.C.C. 19, 25 C.R. 09, 04 Man. R. 108; yard Us p.C.l. 
43, 20 C.R. 08, 21 W.W.R. 481, 05 Man. It. 07; R. v. Sternberg, [1907] 1 
O.it. 733, [1907] 3 C.C.C. 48, refd to] 

F.videnrc — Admissibility — Tape recording — Whether some evidence 
of nrcuracy and authenticity of recordings sufficient for admissibility 
_ Whether intelligibility, inaudibility or fact of irrelevant or pre¬ 
judicial portions affects admissibility — Cr. Code, s. 178.1b. 

Tape recordings are admissible once the trial Judge on a voir dire 
satisfies himself that there is some evidence upon which the jury could 
find they are accurate and authentic reproductions of the conversations 
allegedly recorded and that they will assist the jury and not mislead 
them. Any inadequacies in the audibility or intelligibility of the tape 
recordings or in tire translations goes to the weight which the jury 
should attach to the evidence rather than to admissibility. .Similarly, ir¬ 
relevant and prejudicial portions could be edited out without affecting 
the admissibility of tho remaining portion. 

[R. v. Maq.nd AH, [1965] 2 All E.R. 404, npld; R. v. Foil { 1950) 1M 
C.C.C. 19. 25 C.R. 09, 10 W.W.R. 661, 64 Man R 198; vard 118 C C,C.43, 
20 C.R. 08, 21 W.W.R. 481. 05 Man.R. 67; Colpitis v-The Queen , [1965] 

S C U 739 [190G] 1 C.C.C. 140, 52 D.L.R. (2d) 410, 47 C.R. 
a^kldCo. ii .Fore, & Co. (.911), 24 O.L R 282;, affd 40 SCR 642 
?, D.L.R. 041; R. V. Wray. [19711 S.C.R. 272 , [19 10 ] 4 C.C.C. 1 11 D.L.R. 
(3d) 073 11 C R.N.S. 235; R. v. Wray (ho. 2), [1971] 3 OR. 843, t 
S!.c. (2d) 378 [affd [1974] S.C.R. 565, 10 C C.C. (M) 215 33 D.L.R. 
(8d) 750]; R. v. Glynn, [1972] 1 O.R. 403, 5 C.C.C. (2d) 304, 15 C.R.N.,,. 
343, refd to] 

Evidence — Privilege — Solicitor and client communications — 
Whether communication constituting unlawful act not made in contem- 
plution of seeking legal advice privileged - Whether privilege destroyed 
by subsequent discloaure to third person. 

No solicitor-client privilege attaches to a communication between an 
accused nnd his lawyer which involves an attempt by pccusod to mislead 
the police, since this constitute:; an offence and it cannot be said the ac¬ 
cused was seeking legal advice in the course of this conversation. 
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FitrUiormoro, nn accused destroys any privilege which might have at- 
tnch 'd when he discloses the contents of this conversation to a third 
party, namely, the police, in the course of carrying out his attempt. 

Ill i.INC as to the admissibility of wiretap evidence during 
the- course of the trial of the accused on a charge of non-capi- 
lal murder. ) ,, 

F. .1 Grecmcoml, Q.O., and L. J. McCinigan, for the Crown. 

J. Pnmerant, Q.C., and K. L. Greenspan, for accused. 

Ck.wt, J.: — In this case, on a charge of non-capital murder, 

I lie prosecution attempted to introduce into evidence certain 
tape recordings purporting to reproduce conversations that 
look place bclwccn the accused and various other persons. I 
admit tod t he same as evidence, indicating T would give written 
roa urns later for so doing. There were three methods of elec- 
Irunic surveillance used by tin* investigating police officers, 
two of which involved overhearing and recording telephone 
conversations, and tin* other of which involved overhearing 
face lo-faco conversations between the accused and another 
parly by means of a transmitter placed on the body of the sec¬ 
ond party. 

The first method with which I shall deal is that conducted 
by means of a device called a hard wire direct hook-up with a 
tape recorder and a line automatic. Wires were hocked to an 
overhead telephone line leading to Demeter’s telephone at a 
location about three-quarters of a mile from his residence. 
From there, the wires were fed to a device inside the home of 
a person who was a member of the investigating police force. 
There, the wires connected to a line automatic which, in turn, 
connecled to a tape recorder which operated on A.C. current 
and was powered by plugging it into an ordinary electrical 
outlet. The line automatic was a device wlych caused the re¬ 
corder to start to operate whenever the telephone was used for 
either incoming or outgoing calls. The basis for its operation 
is the fact that I hr; voltage in the line is different when a tele¬ 
phone is in use than when it is not. As long as this apparatus 
was operating properly, every conversation which took place , 
over the telephone of Derncter was recorded automatically. \ 
The device was installed .at approximately 7 p.m. on July 19, 
197.'*., and remained there until it was removed on January 14, 
1971. I shall refer to the a! e method of electronic sur¬ 
veillance as telephone interceptio. 

I’rocuulions were taken to ensure the accuracy of, and to 
preserve, the (ape recordings. Through a test, Detective Ter- 
(uk, the investigating police officer in charge of electronic 
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surveillance, was able, by telephoning a certain number, t 
verify that the officers who had connected the wires to the 
overhead line had tapped the right telephone, namely, that ot 
Demeter. New tapes, which came in sealed containers, were 
always used. The tape recorder was one which would erase any 
material previously on the tape as it recorded new material, m 
the event that on any occasion a tape was being reused The 
receiving and recording apparatus was kept in a locked con¬ 
tainer, to which only Detective Terdik and two other officers 
had keys The police officer in whose house the apparatus was 
installed, testified that, to his knowledge, this container was 
never tampered with. On each occasion that the tapes 
changed, Detective Terdik was there and checked that the 
suitcase containing the apparatus was locked when he auive 
and that the plug was in, and noted the times when each tape 
was put on and taken off. The policer officer in whose home 
the apparatus was installed, testified that, to his knowledge, 
the plug was always in, that the outlet was always working, 
and that there were no electrical power failures during the 
time in question. On some of the occasions when he came to 
change the tapes. Detective Terdik would check the recorder 
to ensure that it was operating; this was done by pulling a 
certain plug on it which would activate it if it were in proper 
working order. After the tapes were removed they remained 
in Detective Terdik’s possession, lie kept them in a locked 
steel cabinet in his office. Even when the tapes were taken to 
be tested or processed, Detective Terdik or another police of¬ 
ficer under his direction would always be with them. 

The second method for overhearing telephone conversations 
involved the use of a portable, battery operated cassette tape 
recorder. A wire connection ran from this device to an induc¬ 
tion coil which was attached to a suction cup. This suction cup 
was then applied to the earpiece of the telephone over which 
the conversation was taking place. The recorder was operated 
manually; that is, when a recording was desired, the cassette 
recorder was turned on. Thus, the person at the telephone 
to which the suction cup was attached could record any con¬ 
versation he had on that telephone between himself and any 
other person. Again, precautions were taken to ensure the 
accuracy of, and to preserve, the tape recordings The police 
officer investigating would test the equipment by applying 
the suction cup, turning on the recorder and making a tele- 
phone call to his m home. A new cassette tape was. always 
used in this method. The new tape was tested at intervals 
to determine whether the tape was clear. Alter the desired 
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tape recordings were made, the Upes were kept >the PJJ 

session or control of Detective Terdik. I 

refer to this method of electronic surveillance as telephone 

recording. , . ,, „„ . 

The other method of such surveillance involved the use of 
body packs. To implement this method, a unit consisting: o 
15 -volt battery pack and transmitter to which was attached 
microphone and an aerial, was used. This unit was placed un¬ 
derneath the clothing of an individual. The microphone wa 
taped to his chest, the aerial was run down his leg,<»nd the 
battery pack and transmitter were tied around or taped to hn 
waist The anparatus by which the messages were received 
and recorded was located in a surveillance van, especially 
equipped with, among other things one-way glass ini the back 
windows so that the police inside the vehicle could see out but 
no one outside the vehicle could see into the van. The m e thod 
would be tested just prior to making the actual «J^ired record 
ing by having the person who was wearing the body pac 
speak into the microphone at a distance away from e ‘ " 

veillance van. The testing was done by the use of an old tape. 
Then a new tape would be taken out of a sea ed package and 
nut on the tape recorder. The receiver would be batteiy oper 
ated With this method of surveillance, as with the method of 
wiretapping using the portable cassette recorder and suction 

to hear the conversation at the same time that it was neing 
taped Again, as with the tapes obtained from the two "’ethods 
nri'vimislv mentioned, the tape recordings were kept in the 
S**t "ntl of Detective Terdik 

sksk jans 

the conversations. I shall refer to this method as body packs. 

The first objection by defence counsel the admission o 
„u „ lir h forms of electronic surveillance is that they art 
SrtSSJl W what was known as the Protection of Privacy Act, 

this problem are as follows: 

“intcrccpt" 1 b'tcludrs' 1 <sten to. record or acquire a communication or 
acqu.ro the. subatance, meaning or purport thereof, 
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"private communication" means any oral communication or any 
telecommunication made under circumstances in which it is 
reasonable for the originntor thereof to expect that it will not 
be intercepted by any person other than the person intended by 
the originator thereof to receive it; 

178.11(1) Every one who, by means of an electromagnetic, ac- 
coustic, mechanical or other device, wilfully intercepts a private 
communication is guilty of an indictable offence and liable to im¬ 
prisonment for five years. 

(2) Subse. lion (1 ) does not apply to 

(а) a person who has the consent to intercept, express or 
implied, of the originator of the private communication or 
of the pel on intended by the originator thereof to receive 
it; 

(б) n person who intercepts a private communication in accor¬ 
dance with an authorization or any person who in good 
faith aids in nnv way a person whom he has reasonable and 
probable grounds to believe is acting with any such autho¬ 
rization ; 

(3) Where a private communication is originated by more than 
one person or is intended by the originator thereof to be received by 
more than one person, a consent to the interception thereof by any 
one of such person is sufficient for the purposes of paragraph 
(2) (a), subsection 17M('.(I) and subsection 178.2(1). 

178 ,( 0 ( 1 ) A private communication that lias been intercepted and 
evidence obtained directly or indirectly as a result of information 
acquired bv interception of n private communication are both 
inadmissible ns evidence against the originator thereof or the person 
intended by the originator thereof to receive it unless 

(a) the interception was lawfully made; or • 

(!>) the originator of the private communication or the person 
intended by the originator thereof to receive it has ex¬ 
pressly consented to the admission thereof. 

(2) Where in any proceedings the judge is of the opinion that 
any privntc communication or any other evidence that is inadmissi¬ 
ble pursuant to subsection (1) 

(а) is relevant, and * 

(б) is inadmissible by reason only of a defect of form or an ir¬ 
regularity in procedure, not being a substantive defect or 
irregularity, in the application for or the giving of the 
authorization under which such private communication was 
intercepted or by means of which such evidence was ob¬ 
tained, or 

(c) that, in the case of evidence, other than the private com¬ 
munication itself, to exclude it as evidence may result in 
justice not being done, 

he may, notwithstanding subsection (1), admit such private com¬ 
munication or evidence as evidence in such proceedings. 

(3) Subsection (1) applies to all criminal proceedings, and to all 
civil proceedings and other matters whatever respecting which the 
Parliament of Canada has jurisdiction. 
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(4) A private communication that has been lawfully intercepted 
shall not be received in evidence unless the party intended to adduce 
it has given to the accused reasonable notice of his intention 
together with 

(a) a transcript of the private communication, where it will be 
adduced in the form of a recording, or a statement setting 
forth full particulars of the private communication, where 
evidence of tho private communication will be given vivo 
voce; and 

( b) a statement respecting the time, place and date of the 
private communication and the parties thereto, if known. 

(5) Any information obtained by an interception that, but for the 
interception would have been privileged, remains privileged and 
inadmissible as evidence without tho consent of the person enjoying 
the privilege. 

It should bo noted that an infraction of s. 178.11 creates a 
criminal offence, while s. 178.1 fi deals with the admissibility 
of evidence obtained by electronic interception. In ■ le- 
an unreported decision of Ilis Honour Judge Martin of 
the County Court for the Judicial District of York, dated Sep¬ 
tember 23, 107-1, it was held that in determining whether an 
interception was “lawfully made” within the meaning of 
s. 178.16(1) (<t) regard must he had only to the provisions ot 
such Act Mr. Justice Claude llisson of the Court of Queen s 
Dench (Crown Side) of the District of Montreal, came to a 
similar decision in an unreported judgment dated October 18, 
1074, delivered in the case of II. v. Drsiimlina Ii ft L I a£E££. 
that the interception of any.private communication can only 
he lawfully made after June 30, 1974, by complying with the 
methods provided by such amendments. 

However, it is my opinion that otli^r considerations are 
applicable when the interception was completed prior to such 
date and the same arc sought to be admitted as evidence in a 
criminal trial after the date such Act came into lorce. While 1 
have admitted as evidence the contents of the interceptions in 
this case. 1 am actuated by reasons different from those given 
in the above two decisions. It is my opinion that s. 178.ll.Ul_. 
should he regarded as perspective, not to be construed as re ; _ 
trospective. Ry s. 178.16 Parliament declared that thereafter 
private communications which had been intercepted within 
the meaning of the statute, except those excepted in 
paras. (<f) and (b) , should not he admitted in evidence in any 
criminal proceedings or other matters whatsoever respecting 
winch the Parliament of Canada had jurisdiction. It was a 
prohibition directed entirely towards the Vise of this type of 
evidence and was therefore procedural in its nature and re- 
trospective. Enactments which deal with the admissibility of 
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evidence are considered to be in the nature of P r ° c ® d " rc: 
Eddy Match Co. Ltd. ft at. v. The Queen (19*3) ,109 C.C.C. 1, 
on CPR 107 18 C.R. 357. In Re Wicks and Armstrong 
0928 ) 61 OX.R 667. 49 C.C.C. 281, [1928] 2 D.L.R. 210 
(Ont. S.C.A.D.), Grant, J.A., refers to Gardner v. Lucas 
(1878), 3 App.Cas. 582 at p. 603, where Lord Blackburn said. 

Then, again, I think that where alterati ns are made in matters of 
evidence, certainly upon the reason of the thing, and 1 think upon 
the authorities also, those are retrospective, whether civil or crimi¬ 
nal. 

Counsel have referred me to an American case U.S. r 
American Radiator and Standard Sanitary Corp. (1968), 

F Supp. 701, which dealt with the issue of whether or not cer¬ 
tain legislation, which directed that the contents of any wire 
or oral communication which had been intercepted should not 
be received in evidence at any time if a disclosure of that in¬ 
formation would be “in violation of this chapter . In holding 
the legislation not to be retrospective, the 
the words “in violation of this chapter and held that tc in¬ 
terpret that section as being retrospective, when the chapter 
in question did not exist before the enactment came into force, 
would be absurd, and at p. 707 it is said: 

In accordance with the strictness and specificity of its formula it 
provides for the future conduct of those who would'use 
and electronic surveillance, and it plainlj indicates - 
one does not use it in accordance with the formula contained in this 
chapter, such matter is inadmissible in evidence at the trial of a 
case But it is absurd to say that the formula could be made re¬ 
trospective, and that no evidence obtained in the past, before th 
enactment, could be admissible in evidence. Certainly no one could 
have contemplated the formula in 1902 through 1906 The 1 
frowns on an absurd interpretation of a statute. Pritchard v. L g 
fiett & Myen Tohacco Co., 350 F 2d 179. ' ' ’p'j'/gj""”/ 

Dredging Co. v. Local S5, Marine Division et at., 338 F. Zd 837, c.a. 

3. 1984. 

Section 178.11 does not have the effect of rendering unlaw¬ 
ful anv interception which, prior to the coming into force ot 
the Act, was lawful. Section 178.16(1) (a) creates an excep¬ 
tion to the main section and states that an interception t ia 
was lawfully made is not to be rendered inadmissible in evi¬ 
dence. Parliament has by this Act recognized the right and 
duty of law enforcement officers to use the assistance of elec¬ 
tronic surveillance in those cases where it would be in the bes 
interests of the administration of justice to do so and where 
other investigative procedures have been tried and failed or 
are unlikely to succeed and that urgency in the matter exists. 
It has not only recognized such right but it has set up ma- 
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chinery to supervise the same by the sections of the Act which 
provide for authorization thereof. Before the Act came into 
force it was the practice of Boards of Police Commissioners to 
authorize the Chief of Police or someone under his authority 
to decide when use might be made of such type of surveillance 
in proper cases. Now, under the Act, the authority to permit 
interception in such cases is vested in those Judges described 
by the Act, who have the power to so authorize police officers 
only on the terms and conditions set out in such Act. If Parlia¬ 
ment meant that those interceptions which had been legally so 
authorized before the Act came into force were to be treated as 
illegal and the evidence obtained thereby to be inadmissible, it 
could readily have accomplished that result by adding appro¬ 
priate words to that effect. One cannot think that it was the 
intention of Parliament to exclude as inadmissible any evi¬ 
dence lawfully obtained prior to June 30th and which would 
have been admissible if the case had been called for trial 
before that date. The authority which now exists under the Act 
permitting Judges to grant such authorization did not exist 
before June 30, 1974. It is my opinion that Parliament meant 
that the words "was lawfully made” were to be interpreted in 
such a way that if the interception was made prior to the Act 
coming into force, then the evidence obtained thereby was not 
to bo excluded if the interception was lawfully made in accord¬ 
ance with the law as it stood at the time of such interception. 
This would appear to be the plain and natural meaning of the 
words so used in the statute. The statute does not have the 
effect of rendering unlawful the interceptions made in 1973 if 
there was no illegality attached to the same at the time they 
were made. One must look at the circumstances and purpose 
which brought about the interceptions at that time to judge 
as to the legality thereof at the time they were made. Sec¬ 
tion 178.16(3) provides that s-s. (1) of such section applies 
to all criminal proceedings. Therefore, the section was meant 
to govern criminal cases commenced before June 30, 1974. 
This lends some weight to the interpretation I have given the 
section; otherwise, such an interception could never be lawfully 
made before the effective date of the .statute. 

Counsel for the accused argued against the admission into 
evidence of the tape recordings made in any of such three 
methods on the ground, inter alia, that the interceptions were 
not lawful by reason of the fact that none of them came 
within the Dounds of the decision in Re Copeland and Adam¬ 
son et al., [1972] 3 O.R. 248, 7 C.C.C. (2ti) 393, 28 D.L.R. 
(3d) 26. The evidence of D. K. Burrows, Chief of Police of the 
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Mississauga Police Force, as it was named at the time that the 
wiretapping began, was that the Board of C ommissioners for 
his police force gave him authority to do what he felt was nec¬ 
essary in serious criminal olfences. He testified that it was 
part of his over-all authority and responsibility to delegate au¬ 
thority when he deemed it to be necessary. In the latter part 
of April, 1973, in accordance with authority from such Board 
of Folice Commissioners, he delegated authority to Superin¬ 
tendent Teggart to authorize wiretaps if a serious criminal of¬ 
fence had been committed or was about to be committed and 
there were reasonable and probable grounds to believe tha 
such procedure would assist in the investigation. Thus, both 
Chief Burrows and Superintendent Teggart had the authority 
to authorize wiretaps and before the wiretap was actually 
installed Superintendent Teggart discussed the matter with 
Chief Burrows. 

There can be no doubt in this case but that a brutal murder 
had been committed and the Mississauga Police Force was 
under duty to investigate all areas which might yield evidence 
as to the guilty party. The investigation revealed they had all 
reasonable and probable grounds for believing that they 
would secure valuable information as to the crime by exercis¬ 
ing electronic surveillance on the telephone in Demetei s 
home. They were therefore acting within their authority and 
dutv and such interception was lawfully made: R. v. Black et 
al. T19701 4 C.C.C. 251, 10 C.R.N.S. 17, 72 VV.W.R. 40 r, R. v. 
Fall (1957), 113 C.C.C. 43, 26 C.R. 68, 21 VV.W.R. 481; R. v. 
Strinbern, [1967] 1 O.R. 733, [1967] 3 C.C.C. 48. 

I therefore ruled that s. 178.16 of such Act does not render 
the contents of any of such interceptions or evidence obtained 
thereby to be inadmissible against the accused in this case. 

Another reason for admitting the tapes of the telephone 
recordings and the body pack, is found in the above-quoted 
para ( b ) in that the witness Szilagyi was a party to all the 
conversations contained therein with Demeter and so was the 
originator of the private communication as to the statements 
therein made by him, or the person intended by the originator 
to receive it, when Demeter was the speaker, and lie has 
expressly consented to the admission thereof. Counsel lor the 
accused contends that such paragraph should read as if the 
word “respectively” was inserted therein after the word has 
and before the word “expressly”. This interpretation would 
require the consent of the accused in each case tp the admis¬ 
sion of such evidence. I find the section as it stands clear and 
unambiguous and interpret the paragraph as meaning that 
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the evidence is admissible if either of the parties mentioned in 
paragraph ( b) expressly consent to the admission of the evi¬ 
dence. 

The Crown sought to introduce in evidence in the first in¬ 
stance only three of the telephone interception conversations. 
These were calls made by the accused from his home on July 
'22, 1973, and were all recorded on one tape, which has been 
entered as ex. \V. Expert testimony established that these calls 
were made in immediate succession, that is, there was no 
period of time between any two of the conversations during 
which the tape recorder was not recording. The first call was 
made by the accused to his cousin Stephen Pemeter and is of 
no consequence except to establish that there was no other in¬ 
coming call between that and a call by the accused to his coun¬ 
sel loseph I’omerant immediately following. In such latter 
cab the accused first inquired if there was any way of as- 
ccrti ining if his telephone was being tapped. He then went 
on t.. tell Mr. l’omerant. that he had just received that moment 
a threatening call from an unknown person to the effect 
that his daughter was next. Mr. Pomerant, as a result of 
Demeter’s call to him, telephoned the officer in charge of the 
investigation and told him of such threatening call as the ac¬ 
cused intended that he should do. There is no suggestion but 
that such solicitor believed that his client had received such 
call. The accused as well reported such alleged threat to the 
police authorities himself. The next call immediately following 
was a further call by the accused to his cousin. The first and 
third calls were in the Hungarian language. The voices of the 
parties to such calls were all identified. Such statement by 
Pemeter was proven to Ik* false and was a concoction of the 
accused to mislead the police officers in charge of the inves¬ 
tigation into his wife’s death and amounted to the indictable 
offence of public mischief under the Criminal Code. There¬ 
fore, it does not attract solicitor and client privilege. In ar.y 
event, the client was not seeking legal advice by such tele¬ 
phone call. Pemeter himself destroyed the privilege (if any) 
by repeating the matter to the police authorities: Phipson on 
Eviihnre, 11th ed. (1970), p. 599; Cross on Evidence, 3rd ed. 
(1907), p. 242; McWilliams, Canadian Criminal Evidence 
(1974),p.577. 

Counsel for the accused further objected to the admission of 
the tapes in evidence on the basis of the quality thereof. Cer¬ 
tain parts of the body pack, particularly the first one made on 
July 23, 1973, were unintelligible in some places when back¬ 
ground sounds such as a truck passing might obscure the 
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words spoken. As a result of the evidence given by the inves¬ 
tigating police officers and other witnesses. I was satisfied 
beyond a reasonable doubt that the tapes were not edited or 
tampered with in any way. The voices of the accused and 
Szilagyi were both identified on the body pack. I was further 
satisfied that the tapes, despite the shortcomings which exist 
as a result of the fact that not all portions of the tape record¬ 
ings are intelligible, and as a result of the fact that it was nec¬ 
essary to translate most of the conversations from Hungarian 
into English, were of such a nature and quality that they 
would be helpful to the jury in deciding the factual issues 
which exist in this case. The defence had been given full 
access to such tapes and the translations thereof. I therefore 
ruled that the jury should be allowed to hear the tapes and to 
have the conversations from the tapes, which are not in Eng- 
lish, translated for them, and I allowed the Crown to call 
witnesses as to the manner in which such recordings Mere 
made and the integrity thereof, and also the three translators 
to inform the jury as to the accuracy of their translations. By 
agreement, the actual playing of the tapes, which were en¬ 
tirely in the Hungarian language, was dispensed with. All 
tapes that were allowed to go in as evidence in the English 
language were played to the jury. This was the procedure 
followed in R. v. Maqaud Ali, [190.5] 2 All E.R. 464, a case in 
the English Court of Appeal where the original conversations 
sought to be admitted were in Punjabi dialect limited to a par¬ 
ticular area of Pakistan. This fact caused problems in the 
translation. The tapes as well had a number of imperfections. 
The jury were then allowed to decide for themselves whether 
or not the tapes were accurate and unaltered, and how much 
u-oight to give the evidence contained therein. 1 cautioned the 
jury as regards the inadequacies of the tapes. I also directed 
them that in assessing the value of the evidence contained 
therein, or the translations thereof, they should resolve any 
doubtful passage by giving to it the construction most fa¬ 
vourable to the accused and this method of consideration 
should also be adopted as to any parts thereof which were 
either difficult of hearing clearly or uncertain by virtue ot 
translation, and that this same principle should lie follow’ed as 
to any portion of the tapes which adjoined an area which was 
indiscernible. 

In the Maqsud Ali case, Marshall, J., giving the judgment of 
the Court, stated that in principle he could see no difference 
between a tape recording and a photograph. The recordings 
had been taken before any charge was laid and during the 
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early part of the investigation. It is further stated in such 
judgment at p. 469: 

The method of the informer and of the eavesdropper is commonly 
used in the detection of crime. The only difference here was that a 
mechanical device was the eavesdropper. If, in such circumstances 
and at such a point in the investigations, the appellants by incau¬ 
tious talk provided evidence against themselves, then in the view of 
this court it would not be unfair to use it against them. The method 
of taking the recording cannot affect admissibility as a matter of 
law, although it must icmain very much a matter for the discretion 
of the judge. 

In such case the tape recordings and the written transla¬ 
tions were put in as exhibits at trial and the jury took them to 
the jury room. Conversations between the two accused which 
had been recorded on tapes had not been heard by any other 
person at the actual time he recordings. In such case the 
mechanical recording was the actual evidence as to what had 
been said. In the present case the Crown witness Szilagyi was 
a party to all the body packs and the telephone recording of 
August 29, 197:1, and the communications thereon were be¬ 
tween the accused and himself. His relation thereof was the 
primary evidence of the words used. In those cases the record¬ 
ings are only confirmation of the evidence. He did listen to 
them shortly after they were recorded and were used by him 
as an aide mrmoire in giving his testimony. In this case coun¬ 
sel agreed that the written translations should not be filed as 
exhibits and, consequently, they were not taken by the jury to 
the jury room. I had not decided that it was improper to allow 
such translations to bo filed as exhibits but with the consent 
of all parties felt that this was the better course to follow in 
Ibis particular case. Conversations recorded had contained 
references to some matters that were not only irrelevant but 
objectionable and in some cases prejudicial to the defence. 
It was agreed because of this that such translations should he 
audited with irrelevant and objectionable words deleted there- 
Ironi. Many of such erasures were agreed upon but in the ab¬ 
sence of such agreement I made rulings as to what should be 
erased. ( ounsel agreed that in view of all the circumstances it 
would be a better practice to have the jury rely upon their rec¬ 
ollections as to the witnesses’ testimony and the reading of 
such tapes and translations to them. 

In R. v. Foil (1956), 117 C.C.C. 19. 25 C.R. 69, 19 W.VV.R. 
r,r 'l : affirmed 118 C.C.C. 43, 26 C.R. 68, 21 W.VV.R. 481, Mani¬ 
toba Court of Appeal, the trial Judge satisfied himself on a 
roir dire as to the accuracy and integrity of the tape recording 
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and then placed the matter before the jury to decide the same 
issues. At p. 20 C.C.C., p. 72 C.R., Friedman, J., stated: 

I have reached the conclusion that the tape-recording has not been 
revised or interfered with in any way. and that accordingly, so far 
as concerns only the issue of its being an accurate or inaccurate 
report of what was said, it should not be withheld from the jury. 

In my view, the submission of counsel that tapes must be 
perfectly accurate in order to be admissible is not tenable. In 
Col/Attn v. The Queen (1935), 47 C.R. at p. 176 [affirmed 
[1965] S.C.R. 739, [1966] 1 C.C.C. 146, 47 C.R. 175], 
Limerick, J.A., of the New Brunswick Court, at p. 180, held 
that if conflict of evidence exists as to the accuracy of or 
possible tampering with the tapes, such would not affect ad¬ 
missibility but would be ft matter of weight for the jury to 
determine 

In Warren, Gzov'ski & Co. v. Forst & Co. (1911), 24 O.L.U. 
282; affirmed 46 S.C.R. 642, 8 D.L.R. 641, a secretary who 
overheard a man speaking on the telephone was not allowed to 
testify as to what she overheard because she did not hear 
what, if anything, was said by the person at the other end of 
the line. The Ontario Court of Appeal held that her evidence 
ought to have been admitted and that the failure of the 
witness to be able to testify as to the entire conversation was a 
matter which went to weight and not to admissibility. 

In my view, the same reasoning applies to the tape record¬ 
ings offered in evidence in this case. In deciding admissibility, 
the Court should, subject to the above dictums, on a voir dire, 
satisfy itself that there is evidence upon which a jury might 
reasonably be satisfied beyond a reasonable doubt that the 
tapes are an accurate and authentic reproduction of what they 
purport to reproduce. The Court should also satisfy itself that 
the contents and quality of the tapes are such that the tapes 
will not only not mislead and not confuse the jury but will be of 
assistance to the jury in providing evidence relevant to issues 
in the case. 

Counsel for the accused argued that because there were cer¬ 
tain portions of the tapes that were clearly inadmissible by 
reason of the fact that they were irrelevant, t' e resultant edit¬ 
ing that would be necessary would render what remained to be 
of such little assistance to the Court that the tapes should be 
excluded entirely. This argument applies, of course, only to 
the body pack tapes and the tapes obtained by Szilagyi by 
means of the induction coil device. Counsel for the accused 
therefore argued that these tapes should be excluded by 
reason of the fact they were of minimal probative value. This 
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argument cannot succeed. This Court is bound bv the decision 
', n v ‘l V ™y> [1971] S.C.R. 272, [1970] 4 C.C.C. 1, 11 D.L.R. 
(3d) 673, in which decision Martland, J., at p. 293 S.C.R., 
p. 17 C.C.C., pp. 689-90 D.L.R., enunciated a test as to when 
evidence can be excluded by reason of the fact that to admit it 
would be unfair to the accused, in the following words: 

1 he allowance of admissible evidence relevant to the issue before the 
court and of substantial probative value may operate unfortunately 
for the accused, but not unfairly. It is only the allowance of evidence 
gravely prejudicial to the accused, the admissibility of which is ten¬ 
uous, and whose probative force in relation to the main issue before 
the Court is trifling, which can be said to operate unfairly. 

Phis test was followed in R. v. Wray (No. 2), [1971] 3 O.R. 
813, 4 C.C.C. (2d) 378 [affirmed [1974] S.C.R. 565, 10 C.C C 

(2d) 215, 33 D.L.R. (3d) 750], by the Ontario Coirt of Am 
peal. 

The same test was again applied in R. v. Glynn, [1972] 1 
O.R. 403, 5 C.C.C. (2d) 364, 15 C.R.N.S. 343, a decision of the 
Ontai 10 Court of Appeal, involving similar fact evidence. 

In the case at hand, after deletion of those parts of the tapes 
which were irrelevant and other parts which were indis¬ 
cernible, in my view, the tapes are not of trifling evidentiary 
value, nor are they of tenuous admissibility. The effect of this 
evidence on the minds of the jury will not be so dispropor¬ 
tionate to its probative value as to prejudice the accused. 

As Szilagyi was acting on instructions of the investigating 
officers in interviewing the accused while wearing a body 
pack recorder, I determined that be could be regarded as a 
person in authority and that the Court should determine by 
v»ir Hire if the statements made by the accused to him or in 
his presence were of a voluntary nature or otherwise. There is 
no doubt that Demcter at all material times was entirely igno¬ 
rant of the fact that Szilagyi had given any information to the 
po ice that was detrimental to the accused, or that he was 
aiding the police officers in any way. He had been led to believe 
that Szilagyi was under suspicion by the police and was being 
investigated by them. The test as to whether statements given 
by an accused to one in authority art voluntary or not, is a 
subjective one. In R. v. Tmvler, [1969] 2 CCC 335 5 
r.R N s. 55, 65 W.W.R. 549, MacFarlane. J.A., of the British 
Columbia Court of Appeal, stated at p. 339 C.C.C., p 553 
W. W .11,! 

I think it clear in reason and common sense that the matter must be 

considered subjectively from the point of view of the effect on the 

mind of the appellant. It can not be said that his mind was affected 
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Nv inducements held out by persons in authority when he does not 
think that the persons who make the inducements are persons in au- 
thority. further, the point has been considered by th.s Court and 
other appellate Courts in Canada. 

This decision was followed in R. v. Pettipiece (1972), 

7 C C C (Id) TasTlS C.R.N.S. 230, [1972] 5 W W.R. 129. In 

any event, I am convinced on the evidence beyond any reason¬ 
able doubt that any statements made by the aco^d toS 
airvi were entirely voluntary as far as he was concerned, 
reading 0 { the tapes will indicate clearly that Demeter was the 
one that at all times was giving instructions to Szilagyi as 
what information to give to the police officers. 

Mr Creensnan who was one of Demeter’s solicitors, had 

S£& ZXm™ » f whether Siila f i had gv,en 

information to the police detrimental to himself and also to 
questioned by .ben, as to his own part 

StX ft “'row" such tape recirdhrs as evidence. 

Sg the cross-examination of Szilagyi, counsel for the ac¬ 
cused repeatedly accused such witness of lying to Mr. Green 

Crownthen^ought permission and were granted leave to have 
such witness read to the jury the recording of such_ intcrv 
for the purpose of rebutting the charges so made by defence 
, TkiAro was no relation of solicitor and client existing 
Ww»n GtSsTau and Stiiattyi at any time. Such tape was 
admitted in evidence solely for the above purpose. 

Ruling accordingly. 
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Pursuant to the provisions of Article 
576.1 of the Criminal Code, this 
decision may not be published until 
the conclusion of the present case. 


Andre DesJardins and Jean-Claude Sureau are charged with 
extortion and with conspiracy to commit that crime in violation of 
Articles 305 and 423 of the Criminal Code. 
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Tl.. prosecution wishes to Introduce into evidence tapes 
of five telephone conversations in which Andre Desjardins participated as 
follows: 

June 14. 1974 at approximately 8:13 A.M.: 

Telephone conversation between Andre Desjardins and 
Reynald Bertrand. 

June 15, 1974 at approximately 10:45 A.M. : 

Call from Andre Desjardins to Roger Perreault. 

June 15. 1974 at approximately 1:15 P.M.: 

Telephone conversation between Andre Desjardins and 
Yvon Dansereau. 

June 16, 1974 at approximately 8:30 P.M.: 

Telephone conversation between Andre Desjardins and 
Roger Perreault. 

June 18. 1974: 

Telephone conversation between Andre Desjardins and 
Paul Lapointe. 

»* 

In order that the judge may decide on the admissibility 
of thes' ve telephone conversations as evidence, the prosecution wishes 
to conduct a voir-dire to permit the undersigned to ascertain the 
authenticity, accuracy and integrity of the tapes. 

However, the defense has objected to such a voir-dire 
maintaining that regardless of the quality of the tapes they cannot be 
introduced as evidence in any event because such evidence would not be 
legal. 

THE LAW ON PROTECTION OF PRIVACY 

Reference is made to Chapter 50 of 21-22 Eliz. II, passed 
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on January 14, 1974. 

This law has seven articles and its main purpose is to 
Incorporate Part IV.1 into the Criminal Code, that is Articles 178.1 to 
178.23. 

Article 7 stipulates that the law will become effective 
on a date to be determined by proclamation. 

On May 21, 1974 the Governor General of Canada Issued a 
proclamation decreeing "that the law on protection of privacy would 
become effective and enforceable as of June 30, 1974". 

This proclamation was filed as number TR/74-68 of June 
12, 1974 and was published in the Gazette of Canada, part II, volume 108, 
number 11, the June 12, 1974 edition. 

There Is no question that the nature of the telephone 
conversations, which are the object of this decision, is such that they 
would have fallen within the scope of the law if they had been taped on 
or after June 30, 1974. 


Article 178.11 makes it a crime to intercept a private 
comnunicatlon except when there is consent on the part of the Intercepted 
person or when the intercepting person has obtained due authorization 
pursuant to the provisions set forth in the articles thereinafter. 

Further, in Article 178.16 the following is decreed: 

(1) "An intercepted private communication and evidence 
obtained directly or indirectly as result of infor¬ 
mation obtained by the interception of a private 
communication are both inadmissible as evidence 
against the originator or against the person with 
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whom the originator intended to communicate except 
when: 

a) the interception is done legally; or 

b) the originator of the private communication or 
the person with whom the originator intended to 
communicate has expressly consented to its 
admission into evidence." 

"Paragraph (1) applies to all criminal prosecution 
as well as to all civil prosecution and any other 
matter whatsoever within the competence of the 
Parliament of Canada." 

As to the case in point, since the lav did not become 
effective until June 30, 1974, is it really possible to suimit tapes of 
telephone conversations held on June 14th, 15th, 16th and 18th to fulfill 
the purposes of evidence that one wishes to introduce in October, 1974. 

Certain remarks are pertinent. 

First, it must be noted that if the legislator has created 
a crime in paragraph (1) of Article 178.11 it is not, if one may say so, 
a matter of an absolute crime since no crime is committed if the person 
consented to bein taped or If the authorization has been obtained from 
the proper authorities. 

It cannot be claimed that on June 14th, 15th, 16th and 
18th whoever Intercepted the telephone communications of Andre Desjardins 
hastened to commit acts which two weeks later would by necessity become 
violations. 

Moreover, it must be clearly established that before 


( 2 ) 

(3) 


June 30, 1974 non-authorlzed interception of telephone conmunlcations did 
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not constitute a crime. 

Furthermore, if prior ti June 30, 1974, Article 7 of the 
Law by interpretation. Chapter 1 23, S.R.C. 1970, could permit applica¬ 
tions for authorization to set up an electronic monitoring system as of 
00:01 A.M. of June 30, 1974, no authorization could have been gra-ted 
for any interception that had to take place before that specific instant. 

Therefore, on June 14th, 15th, 16th ar.d 18th nothing 
could have been done to obtain authorization for interceptions that had 

to be done on those dates. 

In the case in question, one of the communications 
preceded the events which were described in the evidence and which took 
place on June 14th, while the other four followed the same events on 
subsequent davs. 

To return to Article 178.16, is there any reason to 
accord it retrospective effect and to declare that it constitutes an 
absolute impediment to the introduction of evidence, as of June 30, 1974, 
that consists of communications intercepted before that date? 

It must be noted that in Article 178.16 (1) the legisla¬ 
tor did not say that only communications that were intercepted pursuant 
to Chapter 50 would be admissible as evidence. 

If he had sc stated it would have been possible to main¬ 
tain that the legislator had determined that communications intercepted 
prior to June 30, 1974, when the law came into effect, were inadmissible 
thereafter. 

Instead he actually said that a communication is not 
admissible as evidence unless it is legally intercepted. 

It is an accepted doctrine that legislation can only 
have retrospective effect to the degree Indicated by the legislator if 
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not expressly at least implicitly. 

In "YOUNC v. ADAMS" published in 1898 A.C. 469 the 
private Council declared: 

"Retrospective effect ought not to be given 
to a statute unless an intention to that effect 
is expressed in plain and unambiguous language". 

More specifically. Lord Watson announcing the decision on 
behalf of all his colleagues expressed himself in the following terms on 
page 476: 

"... their Lordships are of the opinion that the 
rule laid down by Erie C.J. in Midland Ry. Co. 
v. Pye (3) ought to apply. They think that, in 
a case like the present, the learned Chief 
Justice was right in saying that a retrospective 
operation ought not to be ^lven to the statute, 
"unless the intention of the Legislature that it 
should be so construed is expressed in plain and 
unambiguous language, because it manifestly 
shocks one's sense of justice thac an act legal 
at the time of doing it should be made unlawful 
by some new enactment". " 

(3) 10 C.B. (N.S.) 191. 

But, we are told by the defense, the provisions of 
Article 178.16 are procedural and it is a constant matter of doctrine and 
of law that procedural legislation is given retrospective effect. 

If this proposition is correct when there is legislation 
which brings about changes in the procedure to be followed in the appli¬ 
cation of a substantive right already in exlatance, I do not believe one 
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can extend this application when the procedure is enacted at the same 
tine as the substantive right is created. 

I now refer to a judgment delivered by the Chamber of 
u>rds in "ATTORNEY GENERAL AND VERNAZZA" published in 1960 A.C. 965. 

On page 977 Lord Denning said: 

"If the r.ow Act affects Mr. Vernazza's 
substantive rights, it will not be held to apply 
to proceedings which have already commenced, 
unless a clear intention to that effect is 
manifested, see Colonial Sugar Refining Co. Ltd. 
v. Irving. (3). But if the ne Act affects 
matters of procedure only, then prima facie it 
applies to all actions, pending as well as future 
for, as Lord Blasckbum said: "Alterations in 
the form of procedure are "always retrospective, 
unless there is 3ome good reason or other "why 
they should not be", see Gardner v. Lucas (4). 

(3) (1905) A.C. 369 

(4) (1878) 3 App. Cas. 582, 603, H.L. 

Likewise, one can cite in comparison the decision of the 

Supreme Court of Canada in "HOWARD SMITH PAPER MILLS, LTD., ET AL v. THE 
QUEEN" published in 118 C.C.C. 321. 

In this matter it is decided that Article 41 of the Law 
on the investigation of coalitions as amended in 1952, introduced revolu¬ 
tionary changes In procedure and it was given retrospective effect 
considering, as set forth in the summary, that: 

... it creates no offence and takes away no 
defence nor does it render criminal any course 
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of conduct which was not already so or alter 
the legal effect of any previous transaction." 

In the case In point. Chapter 50 only established 
procedures. On the contrary, the procedures decreed therein were mere 
corollaries to a new right being legislated by the decree of a new crime. 

How can It be possible to maintain that the procedures 
that were set forth can apply to activities which did not constitute 

violations before June 30, 1974. 

Furthermore, It must also be remembered that the intercep¬ 
tion of private communications Is not a crime in all cases since It is an 
absolutely legal practiced when authorized by the person being intercepted 
or when the required legal authorizations are obtained. 

In conclusion, even If it could be reasonably maintained 
that 178.16 is a rule of procedure, one cannot accord It any retrospective 
effect because the legislation that enacted It constitutes a whole In 
which 178.16 Is only a corollary to the new crime that was created. 

Under such circumstances, private communications that were 
Intercepted prior to June 30, 1974 are not bound by Chapter 50 and ihe 
evidence can be Introduced before the Court after June 30, 1974 in the 

same manner a9 before that date. 

In conclusion the Court finds that after establishing 
through a volr-dlre the authenticity, accuracy and integrity of the tapes 
of the five conversations of Andre Desjardins with others on June 14, 15, 
16 and 18, 1974 nothing prevents these tapes from being admitted Into 
evidence today. 

In view of‘the foregoing the Court ORDERS that a voir-dire 

be conducted. 

(Illegible Signature) 

J. C. B. R. 
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tX)CTRINE AND JURISPRUDENCE CONSULTS 

ON THE RETROSPECTION OF I.AMS 
I 

Craies on Statute Law, 7th edition 1971, chapter 
entitled "Retrospective Enactments", on pages 
387 to 406. 

II 

Maxwell on Interpretation of Statutes, 12th 
edition 1969, chapter entitled "Retrospective 
Operation of Statutes", pages 215 to 227. 

ON THE RETROSPECTION OF CHAPTER 50 
I 

M. Manning - "Protection of Privacy Act" 1974 
chapter entitled "Admissibility of Evid. nee 
obtained prior to the coming into force of this 
Act", pages 108 to 115. 


II 

Decision of Honorable Judge Martin of the Court 
of the Count of Ontario, delivered in Toronto on 
September 23, 1974 in the case of "HER MAJESTY 
THE QUEEN v. BARTON ROY LESARGE", file No. 
S-312/74. 

MR. GERARD GIROL'ARD, Counsel for the Crown. 

MR. MICHEL PROULX, Counsel for Andre DesJardins. 

MR. PIERRE MDRNEAU, Counsel for Jean-Clapde Sureau. 
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PROCEDURE : 

Le 16 ddcembre 1974, j'assermentais les ddnonciations 
de Dame Marguerite Dasti impliquant sous divers chefs d'accusa¬ 
tion Hervd Patenaude et Claude Lavallde. 

» 

Conformdinent S l'article 455.3 du Code criminel, il 
fut ddcidd de tenir ce qu'il est convenu d'appeler une prd-enque 
te. 


Le 16 ddcembre 1974, Me Ldo-R. Maranda, procureur de la 
ddnonciatrice, demanda la production de la transcription de note 
stdnographiques certifies conformes par le Chief Deputy Clerk 
de la United States District Court, de meme que par John R. 
Bartels, Juge de cette Cour pour le meme district, et ce sous la 
cote EP-1. 

Ces notes stdnographiques visaient les tdmoignages rendu. 

les 14 et 29 novembre 1974 par HervS Patenaude et Claude Lavalld* 

au covrs cc "pre-trials conferences" tenus devant le Juge en Che. 

1* 

Jacob Misf^eljler U.S.D.J.C. dans la cause U.S. -vs- Frank Cotroni 
et al (73 C.R. 898) . 

Le IE decenbre 1974, le procureur de la ddnonciatrice 
prdsenta les tdmoins Richard Croteau et Bernard Couture. A la 
suite de ma decision dtablissant la non pertinence d'une questior 
visant l'obtention des noms et des numdros de teldphone ayant 
fait l'objet d'ecoute' dlectronique. (Wire-tapping) au cours des 


/. . .3 



- 3 - 


A 2828 


Jivcrscs operations "Vega" (notes ntGnoornphiqucs, page UV-45), 
la dGnonciatrice, par 1 1 intermGdiaire de son procureur, declara 
n' avoir aucun autre tfimoin 3 offrir 3 l'appui de la dcnonciation. 


* * 


* 


ANALYSE DE LA PREUVE ; 

Je crois devoir dire iiranGdiatement que la lecture des 
t6moignages de Patenaude et Lavallde (1), m'a fourni d ampler 
details sur lo modus operandi des "wire-tapping" concernes et 
que si j'ai decide de mottre un frein 3 la prG-enquete, e'est 
qu'il m'apparaissait primordial de decider de la question de 
droit avant d'amonceler en preuve une sGrie de faits dventuelle- 
ment inutilcs su egard 3 la decision que je dois rendre. 

Je m'explique par deux exenples; si l'ecoute eiectroni- 
que thGoriquement fort bien expliquGe par Lavaliee, n'est pas 
creatrice d'infractions et/ou,d'actes criminels, 3 quelle fin 
devrais-je permettre la production devant moi de toutes les ban- 
des magnCtiqucs resultant des operations Vega? Pourquoi me 

t 

serait-i1 alors utile de connaltre les moindres details desdites 
operations? 


/...4 

(1) F.po gno: Voir pages 13 et 29 du temoignage Patenaude; 
Autorisation donnGo oar Patenaude sculenent (p. 15); 

Hot ifs de 1'autorisation: pages 33, 34, 44, 45; 

Noia bro d'autorisations donnees: page 18; 

Autorisation donnGe verba lenient : pages 16, 28; 
Participants au c onsensus : page 29; 

Can d'Gcoutc Clcctroniuuc: pages 13, 17, 29; 

Mode d 1 old ent i on d 1 nutor i r.nti on-: page 41; 

Aucunc ctimpcns.ation 3 B ell Canad a: page 4 4 ct suivantes 
Modes d'cooutc: ttmoigiuyc de Lavaliee 
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I 

Ainsi, on cjardant on mcwoirc los tdmoignagcs do PatenauJ. 
et Lavallde, j'ai cru plus ad^quat do decider "en droit", a 
savoir, les modes d'gcoute filectronique peuvent-ils "prima facio' 
| donner ouvorture aux divers chefs d'accusation des dCnonciations' 
Si oui, proprio motu, il sera toujours en mon pouvoir, ot moms 
de mon devoir, de rappeler les tdmoins ddjS offerts pour qu'ils 
competent leur deposition par des faits plus ad rem et meme 
d entendre d'autres tSmoins aux memes fins. 

* • . 

, Suivant la decision prise "sur le droit", ces faits deve- 

nus Pertinents pourraient etre mis en preuve pour etablir prima 
, facie le bien fond6 des modalitfis ou details de chacun des chefs 
d'accusation des dgnonciations. 

Je crois toutefois que le coeur du problgme est avant 
, tout de savoir si oui ou non l’Scoute dlectronique (wire-tapping) 
avant le 30 juin 1974, (2) dtait ou non 16gale (illfigale non 
| seulement dans le sens gdnSral de ddtendue comme telle par la 

I-oi (178.11,du c. cr.) mais abssi dans le sens de ggngrateur de 
crimes). 


* * * 


n. -vs- c;r.p;:.v: ct cpjw.gr : 


Je ne crois pas me tromper en affirmant que le savant 


/... . 5 

, <2> cffJr 13 Promulgation de la Loi modifiant le Code criminel 
! ct autrcs lois, Loi citee sous le titre: Loi sur la protec- 

priVt ' e (21 - 22 Elizabeth XI. chap. 50) insurant 
Cc crind,, cl ice articles 17C.1 a 173.23 inclusivcment. 
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procureur do la ddnonciatrice cn optnnt pour l'illcgalitd dc 
tel procfidd, s'est fortement inspirfi de la decision renduc par 
{ la Cour d'Appel d'Ontario dans l'arret R. -vs- Chapman and 

Grange (3) qui a maintenu dcs verdicts de culpabilitfi prononces 
le 28 mars 1972 par le juge Moore (4) centre le constable 
(Metropolitan Toronto Police Department) Chapman et Grange, pre 
sident de la compagnie Canadian Driver Pool Limited et ce sous 
une accusation de complot "to effect an unlawful purpose, to wi 
acquire knowledge of certain telephone conversations not addres 
ed to them and divulge their purport." 

Le Jugp Arnup fait remarquer 3 juste titre que: 


"The identity of language between s. 112 
of the Telephone Act and the language used 
in particularizing the "unlawful purpose" 
in the indictment is obvious. In substance, 
the unlawful purpose was to commit the act 
prohibited by s. 112 of the Telephone Act." 


De cette dScision, je me permets de citer le passage 

I 

suivan:: 


"It is of course fundamental that the Court 
keep in mind at all times in this case that 
the charge is one of conspiracy and that 
overt acts proved for the purpose of impli¬ 
cating one or more of the conspirators need 
rot the—relves to acts which constitute an 
offence. The trial Judge clearly had this 
in his nin.1 throughout his reasons for judg¬ 
ment. In my view, it is clear from the 

I 

• /.... 6 

! (3) (1973) 11 C.C.C. (2c s.) R4; 

(4) 20 c.r..r:.c. 149,- 


I 
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reasons for judgment, and from the evidence 
upon which the trial Judge reached his con¬ 
clusions of fact, that the agreed upon pur¬ 
pose of Chapman and Grange was to obtain the 
precise conversation passing over the union's 
telephone line and to divulge the substance 
of it to Canadian Driver Pool Limited and 
some of its employees." 


En effet, ledit article 112 se lit conme suit 


Every person who, having acquired knowledge 
of any conversation or message passing over 
any telephone line not addressed to or intended 
for such person, divulges the purport or 
substance of the conversation or message, exceot 
when lawfully authorized of directed so to do,’is 
guilty of an offence and on summary conviction 
is liable to a fine of not more than $50. or to 
imprisonment for a term of not more than thirty 
days, or to both." 


Apres une revision des arguments des procureurs, le 
Juge Arnup en vient aux conclusions suivantes: 


In my view, a principle underlies both ss. 

Ill and 112. It is that telephone conversa¬ 
tions are intended to be private between the 
persons who are having them (ir.ciudir." a e — 
sons authorized by them to listen). This 
right to a private telephone conversation is 
protected against the acts of operators or 
other persons in the employ of the system, 
and against the acts of others who acauirc 
knowledge of a private telephone conversation 
not intended for them, and makes the divulg¬ 
ing of such conversations an offence punishable 
on summary conviction." 


he u ^? lslature of Ontario was not seeking to 
prohibit a social evil, it was seeking to 
create a right of privacy with respect to 
telephone conversations, the divulging of 
which was prohibited under penalty. This being 


/.. . .7 
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so. the Legislature was competent to pass 
s. 112 under s. 92 (13) of the B.N.A. Act, 
1867 since it was enacting^legislation in 
relation to a "civil right . 


Est-il utile de dire quo je suis en accord avec de 
tellcs propositions, bien qu'il faille dorfinavant tenir corap 
de la loi.sur la protection de la vie pnvde. 


II est a noter imm6diatement pour les fins de la dis¬ 
cussion que 1'article 24 de"l'Acte des Compagnics de t616graphe 
et de telephone" (1964 - S.R.Q., chap. 286) auquel les chefs 
9 et 10 des d6nonciations r6fSrent, se lit lui, comme suit. 


"Every person who listens to or acquiios 
knowledge of any conversation or message 
passing over the lines of a telephone 
system, not addressed to or intended for 
such person, and divulges the same of the 
purport or substance thereof, except when 
lawfully authorized or directed so to do, 
shall be liable to the same penalty and 
imprisonment as are enacted in section 23 
R.S. 1941, c. 298, s. 4." 


Des lors, etant S mene de constater la similitude entre 
les deux articles, il devient permis de conclure que tout rai- 
sonnement fait eu Sgard au "Telephone Act" ontarien peut s'ao- 
pliquer mutatis mutandis ft l'Acte des Compagnics de tdlSgraphe 
et de telephone ru6b5qxtoir.c. rr. un rot, une divergence 
nc saurait s'expliqucr par ur.o diff6rcr.ee dans les textas. 


Le Juge Moore (5) ficrivait: 



(5) R. -vs- Chapman et al 20 C.R.N.S. 145 
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r this indictment would cover 
“The wording of th .. ronq ful acts. I 
all three classes ° there are both 

conclude therefore ■ proh ibitions against 

statutory and CO! ™° was in the minds of 

the common purpose about October 8, 1971, 

Chapman and Grange on or „ 

and that the purpose was uni 


. r _ a relevd cette affixation comme 
Me G. A. Martin c.r., 

retention en disan • 


_Ot le iuge Arnup rej< 


• . his case, however, does not, 

“The indictment in this q£ treat- 

in my view, lend it lier it is obviously 

ment. As I have said ear Act . it certain- 

aimed at s. 112 of the J®“J £ulness b y reason of 
ly does not invoke ay Teleo hone Act and, in 

breach of s. 25 of the Bell Te - unlawful at 

my view, it is not axec ^ an indict- 

common law. I ^ p n ° acts proved in this case, 
ment, based on th . P in such a way as to 
could not have been arawn that the purpose 

enable the Crown at least to 9 , £ ^ crime a t 

was unlawful at conunon law, that is not 

common law. I am «r«ply to \ harge a conspiracy 

this case. The Cro d solely on s. 112 of 

which was in my view 
the Telephone Act. 

„a*= 5 It SS « 

sress.? 1 * e £4» «<?; K!,rr». 

Fedoruk, (19505 er/csdroUing constitutes 

97 C.C.C. 1). or confidence" "which Mr. 

rt b hrnk C optU°stically, described as a 
“disputed area"). 

. . r t*r\ not need to consider 

It follows also that X ic raisc hiei", ana 

further the question o* P is not what these 

appellants — 

► wat <s 112 of the 

My conclusion, accordingly , ^rs^^^ eRd agreement 

Telephone Act is v ® ^ ' in the sense of depriving 

to contravene it, eith ection of the civil 

persons entitled to it P or to contra- 

right which that section gie i8 prohibited 

vene the section merely by d ^ fco cf£cc t an 
on terms of penalty, is an g 
unlawful purpose:" 


/.. .9 
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J'cntcnds par 13 qu'uno entente pour contrevcnir 3 
1 1 article 112 d6j3 cit6, soit genSralement privant des person- 
nes du droit 3 elles implicitement accords par ledit article 
(le caractere prive de la communication) ou en posant un ou des 
gestesprohibds „p6cifiquement, est une entente qui poursuit un 
"unlawful purpose" et par consequent devient un complot au sens 
de 1'article 423 (2) a) du Code criminel. 

Mais 1'article 112 d6j3 cite cr§e une ou des exceptions 
par 1'usage des mots: "except when lawfully authorized or 
directed to do so,”. 

d 

La cause de Chapman ne r£v31e pas qu'on y est pretenfu 
que ce dernier, dans l'exercice de ses fonctions de constable, 
ait et6 lfigalement autorise ou mandate pour agir de la sorte. 


Si le Juge Arnup en vient 3 la conclusion qu'il y a eu 
"an agreement to effect an unlawful purpose", il a ecartfi impli¬ 
citement la possibility de recourir 3 l'exception prSvue 3 l'ar- 
ticle 112 et ce 3 juste titre, je crois, compte tenu d'une remar 
que de Grange 3 l'effet que "this would keep the company (sans 
reference 3 Rcdpath Sugars' chez qui la grSve n'avait pas encore 
debut6e) ahead of the unions as far as knowing what would be 
happening." 


Si j'examine la preuve faite devant moi, je dois me 
rappeler que le motif qui a pouss6 Patenaude 3 autoriser los 


/...10 
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operations Vega, so ddgo,. (aci leant at o'c.t lndabitableot 

“ ^ qUi * P °“ S ^ ** > adopter l..rticle l„., 2 

• du Code criminel. 

I 

I 

Coax donnis par Patoaaado appar.issen, S 1 , p , g . „ „ 
son t^moignage. 

Pprds avoir dtadib I’opinion da dago ,r„ap. go orals 
, P “ W Ch ' P "*" »—• Croaver Id applloatloa. u „ e 

• V "‘ *“ d "" 5 108 121 <— -os membres do lorco, poUclb- 

oos seat a„ oaaso. .ala dear mobil. ost iadablt.- ,„,„ t 

112 ane oa do. exceptions. , 

' C CSt ' 3 mon avis ' on provision d-une situation 

situation corame celle gue 

> r6velent les faits mis tn preuve devant moi. 

COPELAND et ADAMSON KT AL : 

, Poar rdpondre a la gnostion Prdalableent posde oa Ogatd 

'* I59iUt5 “ I* " w ire-tapping", _ „„ 

beaacoup d'intdcPt la eras, do Copeland ot ad.o.oa ot al „ 

)U5 ' ^ de " 0 " l " iO M! ’ h Jastlco dov.it, le „ 

aVr “ ,tat “ r la -O"*”-' -'Omission d"a„ bref do 

danao ot do Problbition rogadrant aa Chet do polio. « . „lai 

* ' S “* r0 ° f COra, “ ia "“" - — - Toronto Hetrooo, it.m 
-ordonnor aax mebros ot e-ployd, oivils da "Motropo.,i al , " 
Toronto Police Porro" 

de cesser et discontinuer toute forme d-fi- 

coute eicctronique (audio surveillan™ 

it. surveillance ou wire-tapping). 

< 

/...ll 

S 

(6) Ranportec ) 7 C C r /•» 

>--c.C. (_ 0 a<) p> 393 
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Lc roquCrant est un nvocat cxcrgnnt sa profession cn 
sociGtfi 3 Toronto. Le 7 janvier 1971, quoique ne prdtendant 
pas etro l'objet de telle surveillance, il wit le Board of 
Commissionners of Police en demeure dc cesser telle pratique 
qui, en rdponse, lui expedia une copie d'une resolution adoptee 
en mars 1969 qui donne les motifs qui rendent impSrieux 1'usage 
dc- telle mfithode de surveillance et les circonstances spdciales 
dans lesquclles la chose est permise. 

Le requerant invoque & l'appui de sa pretention, l'arti 
cle 112 du Telephone Act, (R.S.O. 1970, c. 457) qui se lit 
commc suit: 


"Every person who, having acquired knowledge 
of any conversation or message passing ever 
any telephone line not addressed to or intend¬ 
ed for such person, divulges the purport or 
substance of the conversation or message, 
except when lawfully authorized or directed so- 
to do, is guilty of an offence and on summary 
conviction is liable to a fine of not more 
than $50. or to imprisonment for a term of 
not more than thirty days, or to both." 


II invoque en outre, comme la d@nonciatr ce devant moi, 
1'article 25 de "An Act to incorporate the Bell Te'> phone 
Company of Canada" (1SC0 - Can. c. 67) qui se lit coi.Lie suit: 


"Any person who shall wrlfully or maliciously 
injure, molest or destroy any of the lines, 
posts or other material or property of the 
Company, or in any way wilfully obstruct ot 
.interfere with the working of the said tele¬ 
phone lines, or intercept any message trans¬ 
mitted thereon, shall be guilty of a misdemeanor." 
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Lc Ju'jc Grant a aussi rCaunfi la question: 


"I am considering on this motion only whether 
the Court should, as the law now stands, res¬ 
train the Chief of Police and the Board of 
Commissioners of Police for Metropolitan 
Toronto from using audio surveillance in the 
course of their duties in those cases where 
the chief of police has given his approval 

being of opinion that there is reasonable 
and probable cause to believe that a criminal 
offence has been or is about to be com. (_ted." 


Le savant magistrat fait la distinction utile entre 
"an alleged recognition of public duty to excuse breach of 
the criminal law by police officers" d’une part et "the justifi¬ 
cation which the criminal Code prescribes to officers where 
they are proceeding to enforce the law." 


A la lecture des tdmoignages de Patenaude et Lavallfie, 
je ne peux que rdpdter mutatis mutandis les propos du juge 
Grant: 


"The material before ns only indicates that 
audio surveillance is being used by the police 
in Metropolitan Toronto in the manner prescribed 
by such policy statement of the Board. This 
establishes that such equipment is used only 
with the approval in each case of the chief of 
police granted only when in his opinion there 
is reasonable and probable cause to believe that 
a criminal offence has been or is about to be 
con. it I.-.. As the lav. now stands, such inter¬ 
ception by a police officer in my opinion does 
not amount to an offence against s. 112 of the 
Telephone Act (Ontario) for the reasons set out 
above." 


/...11 
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Quant 2 1'article 2D do "An Act to incorporate the 
Dell Telephone Company of Canada", je partage enti&rcmcnt les 
propos tenus par le Juge Grante, suivants. 


"The only part of such section which it might 
be said would be breached by wire-tapping 
would be the words "interfere" or "intercept". 

Can it be said that listening in on a telephone 
conversation is properly described by either 
of such terms? The Shorter Oxford English 
dictionary defines the word "interfere" as 
follows: 

"to interpose - intersperse; to strike 
against each other; to come into collision; 
to exercise reciprocal action so as to 
increase, diminish or nullity the natural 
effects of each." 

It defines the word "intercept" as follows: 

"To take or seize by the way of before 
arrival at a destined place; to stop 
or interrupt the progress or course of; 
to interrupt communications or connec¬ 
tions with." 

I do not believe that wire-tapping which does not 
impede the conversation between the parties nor 
impede its progress can form a breach of such 
section because the material before me does not 
indicate that the audio surveillance creates any 
disturbance of the conversation." 


Heme si l'article 1612 du Code civil fitablit "a civil 
remedy for invasion of privacy" (7) cela n'a pas pour but de 
conf^ror un droit ldgalemont ipposnble a 1' usage confidential 
d'une line tdldphonigue privffo tct-o dar.s le cas d'un r.'.r.g -2 
circuit. Le code civil no crcfi pas le droit 2 l'intiiii-S cu 
secret de conversation per se n'cxisto pas. 


R. -VS- PEARSON: 


/. 


.14 


(0 Con. Omul 


;in'1 A«! 


• Mni\» 
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C'cst lo juge Dohm qui ficrivait (8): 


There is no law in Canada at the present time 
prohibiting the use of recorded evidence 
obtained by wire tapping, as was done here. 

In my opinion, there is no violation of the 
Canadian Dill of Rights, I960, ch. 44, as one 
counsel urged." 


Je suis bien prfivenu qu'avant juin 1974, il y avait en 
cette matiere deux problemes connexes qui souvent s'entrecroi- 
sent,d'abord celui de l'admissibilitg en preuve des communica¬ 
tions privies intercept's a l'aide des mfithodes modernes 
d'6coute filectronique (9) puis celui de la 16galit€ (ou illgga- 
lite pour certains) de telles interceptions 


D'oO la necessity en ayant recours a la jurisprudence, 
de garder en m6moire cette distinction puisque le seul problgme 
quo j'ai 3 rSsoudre est celui de la 16galit6 ou de l'illggalitg. 

Prgmuni de cette distinction, il reste/a mon avis, enco 
re fort incessant de prendre connaissance des opinions gmises 
sur le sujet par les juges Martin et Bisson 


* 



R. -vs- BARTON ROY LESAGE: 


Le 23 septembre 1974, le Juge Martin (10) 6tait appelfi 
3 so prononcor sur lo bien fonde d'un voir-dire dans le but d'in¬ 
troduce on preuve "wirc-tappint evidence". La defense y fit 


S ■ VC ;,^5?° n (19G3) CC K.W.n. 330 (331-2) 

(9) Hieponitif <-• 1 octro-uacj n .'tiquo, acoustique, nocaniquo ou 

rtuLro <170.1 c.cr.) 

f ’ M 
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objection on s'appuyunt sur l’urticle 178.16 du Code criinincl. 


Le jugo Martin tient les propos suivants: 


"Since Section 178.16 (1) appears substantially 
to be a procedural provision,should it be given 
in the circumstances a retrospective operation? 
The answer to this question, in my view, depends 
in part upon whether wire-tapping was illegal 
prior to June 30th, 1974." 


Et plus loin, il rtfpond X cette question comme suit: 


"By virtue of the foregoing authorities for the 
purposed of the criminal law, in the circumstances 
of this case, audio surveillance or wire-tapping 
was not per so illegal prior to June 30th, 1974." 


Puis il ajoute en concluant: 


"As wire-tapping was not, in my judgment, 
illegal in the circumstances existing in 
this case, the instant case, prior to the 
ooming into force of the Protection of 
Privacy Act,”. * 


* * 




R. -VS- DESJARDIN'S FT At.UAU: 


Plus rdcenment, le 18 octobre 1974, le Juge Bisson (11) 
fut appele 3 rendre une decision dans des circonstances scmbla- 
blcs. • 



‘ (11) R. -vs- Desjardins et Anuau, C.n.R. 74-9150 
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II ccrit aux pages 3 et 4 de sa decision: 


"D'abord, il convient de noter que si le 
lfigislateur a erde un crime au paragraphe 
(I) dc l'article 178.11, il ne s'agissait 
pas, si l'on peut s'exprimer ainsi, d'un 
crime absolu puisqu'il n'y a pas de crime 
si, d'uno part, la personne interceptde 
a donne son autorisation ou si d'autre 
part, uno autorisation a dtd obtenue des 
autorites competentes." 


"Par ailleurs il faut bien reconnattre 
qu'avant le 30 juin 1974, 1'interception 
non autorisee d'une communication teld- 
phonique ne constituait pas un crime." 


Je pousse plus loin le raisonnement en dnongant que: 


"Il importe de noter que dans sa redaction de 
l'article 178.16(1), le ldgislateur n'a pas 
dit que ne seront admissibles en preuve que 
les communications qui ont dtd interceptdes 
conformdment au chapitre 50. 

Se serait-il prononce de la sorte, on aurait 
pu soutenir que le ldgislateur avait indiqud 
qu'il er.ter.dtit que los cc-jTur'.icatior.s 
interceptdes avant l'entrde en vigueur de la 
loi, le 30 juin 1974, soient ddsormais inad- 
missibles." 


Je crois devoir partager ces opinions. 


Est-il besoin d'ajeuter qu'aucun indice de mens rea 
coupable ne ressort des temoignages de Patenaude et Lavallde. 


/...Il 




A 2042 

OQ cst 1'animus furandi ndcessaire au vol do telecommunication? 
Otl cst 1*intention coupable n6cessaire au mSfait? Au contxaire, 
los gostes poses le furent dans le plus grand intSret de la 
justice. Bion que la chose me paraisse aussi superflue, je me 
risque a ajouter que si une ligne d'abonnS a 6t6 utilise pour fi 
do verification et si quelques fils ont subi des entailles super- 
fioiolles, 1' adage romain ne minimis non curat lex trouve ici 
1'application. 

Par consequent, apr&s analyse du droit, je conclue qu‘il 
n'est pas ndeessaire de continuer la prg-enquete en accumulant 
des precisions additionnelles quant aux faits dgnonces; 

Que de plus, je dois rejetter les plaintes de la dSnon- 
Ciatrice Dame Marguerite Dasti centre HervS Patenaude et Claude 
Lava116c on les ddclarant mal fondfies pour qu'il me soit permis 
de lour donner suite, suivant 1 1 une ou 1*autre des forme's pres- 
cirtes a l'articlo 455.3 du Code criminel. 


Le 23 ddeembre, 1974 


Andre Duranleau, J.C.S.P. 
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PROC EDURE : 


On December 16, 1974 Mrs. Marguerite Dasti, under oath, 
nrcsented a complaint charging Herve Patenaude and Claude Lavalle with 
various counts. 

In accordance with Article 455.3 of the Criminal Code, it 
was decided to hold what, by general agreement was called a preliminary 
hearing. 

On December 16, 1974, Mr. Leo-R. Maranda, counsel for 
the complainant, requested that the transcript of the official record, 
duly certified by the Chief Deputy Clerk of the United States District 
Court as well as by John R. Bartels, Judge of this Court for the same 
district and bearing the code EP-1, be produced. 

This transcript referred to the testimony given on Novembei 
29, 1974 by Herve Patenaude and Claude Lavallee during the "pre-trial 
conference8"held before Chief Judge Jacob Mishler U.S.D.J.C. in the case 
of the U.S. v. FRANK COTRONI et al (73 CR 898). 

On December 18, 1974 counsel for the complainat brought 
forth witnesses Richard Croteau and Bernard Couture. Following my 
decision establishing the irrelevance of an issue seeking to obtain the 
names and telephone numbers that has been subjected to wire-tapping 
during various "VEGA" operations (transcript, pg. NV-45), the complainant 
through her counsel, stated that she had no other witness to offer in 
support of her complaint. 

* * * 

EXAMINATION OF THE EVIDENC E: 

I believe I must sav ji the onset that reading the testimory 
of Patenaude and Lavallee (1), supplied me with ample details as to the 

(1) Time: See pages 13 and 29 of Patenaude*s testimony; 

Authorization given by Patenaude only (p. 15); 

Pxaeons for authorization: pgs. 33, 34, 44, 45; 

Number of authorizations given: pg. 18; 

V erbal authorizations given: pg. 16, 28; 

Participants in the c onsensus : pg. 29 

Wire-tapping case: pg. 13, 17, 29; 

Manner of obtaining the authorizations: pg. 41 

No compensation whatsoever to Bell Canada : pg. 44 and thereafter 

Manner of tapping: Lavallee's testimony 
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modus operandi of the wire-tapping in question and that if I have 
decided to limit the scope of the preliminary hearing, it is because it 
seemed to me of major importance to determine the facts of law before 
accumulating as evidence a series of facts eventually rendered useless 
in view of the decision X must render. 

I elaborate with two examples: If theoretically wire¬ 
tapping, as was so competently explained by Lavallee, dues not constitute 
a violation and/or criminal act, what would be the purpose of my 
permitting that all the tapes resulting from the "VEGA" operation be 
brought before me? Why would it then be useful for me to be aware of 
the minutest details of the said operation? 

And thus, bearing in mind the testimony of Patenaude and 
l.avallee, I deem it more appropriate to decide on the law; that is, the 
manner of wire-tapping, can it "prima facie" give rise to various counts 
in complaints? If so, propio motu, it will always be within my power, 
and actually my duty, to recall the witnesses already brought forth so 
that they complete their statements with more ad rem facts and even to 
listen to other witnesses for the same purpose. 

Following the decision made"as to the law" those facts 
that became relevant could be introduced in evidence to establish prima 
facie the proper grounds for the clauses or details of each one of the 
counts in the complaints. 

I believe, nevertheless, that the core of the problem is 
to first learn whether wire-tapping prior to June 30, 1974 (2) was legal 
or not (not only illegal in the general sense of forbidden per se by the 
law (178.11 of Cr. C.) but also in the sense of contributing to further 
■ riminal acts'. 


(2) Date of promulgation of the law amending the Criminal Code and othe 
laws, a law set forth under the title: Protection of Privacy Act 
(21-22 Elia II, Chapter 50) inserting into the Criminal Code 
Articles 178.1 to 178.23 inclusive. 
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R. vs. CHAPMAN AND GRANGE: 


I do not believe I am mistaken when I assert that the 
learned counsel for the complainant in favoring the illegality of 
such procedure, was strongly inspired by the decision that came down 
llrom the Court of Appeals of Ontario in the ipinion R. vs. Chapman and 
Orange (3) affirming the veredicts of guilty given on March 28, 1972. 

Judge Moore against Constable Chapman (Metropolitan Police Department)(41 
and Grange President of the Company Canada Driver Pool Limited, under 
indictment for conspiracy "to effect an unlawful purpose, to wit. acquire 
knowledge of certain telephone conversations not addressed to them and ^ 

to divulge their purport." 

Judge Arnup justly remarked that: 

"The identity of language between s. 112 of ‘^Telephone 
Act and the language used in particularizing ' 

purpose" in the indictment is obvious. In substance th 
unlawful purpose was to commit the act prohibited by 
s. 112 of the Telephone Act." 

From this decision, I take the liberty of quoting the 
|following section: 

"It is of course fundamental that the Court keep in mind 
at all times in this case that the charge is one of 
conspiracy and that overt acts proved for the purpose of 
implicating one or more of the conspirators need not 
themselves be acts which constitute an offence Jhe 
trial Judge clearly had this in mind throughout his reason, 
for judgment. In my view it is clear from the reasons for 
judgment, and from the evidence upon which the trial judg 
reached his conclusions of fact, that the agreed upon 
purpose of Chapman and Grange was to obtain the 
conversation passing over the union's telephone line and 
to divulge the substance of it to Canadian Drive 
Limited and some of its employees. 

In fact Article 112 reads as follows: 

I "Every person who, having acquired knowledge of any conver¬ 

sation or message passing over any telephone line not 
addressed to or intended for such person, dlvulg *" U 
purport or substance of the conversation or message, excepl 
when lawfully authorized or directed so to do, is guilty 


(3) (1973) 11 C.C.C. (2nd s.) 84; 

(4) 20 C.R.N.S. 145; 
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of an offence and on summary conviction is liable to a 
fine of not more than $50.00 or to imprisonment for a 
term of not more than 30 days, or to both. ,, 

After a review of the arguments of the counselors. Judge 

Arnup arrived at the following conclusions: 

"In my view, a principle underlies both sc. Ill and 112. 

It is that telephone conversations are intended to be 
private between the persons who are having them ( including 
persons authorized by them to listen). This right to a 
private telephone conversation is protected against the 
acts of operators or other persons in the employ of the 
system, and against the acts of others who acquire 
knowledge of a private telephone conversation not 
intended for them, and makes the divulging of such 
conversations an offence punishable on summary conviction." 

"The Legislature of Ontario was not seeking to prohibit 
a social evil. It was seeking to create a right of 
privacy with respect to telephone conversations, the 
divulging of which was prohibited under penalty. This 
being so, the Legislature was competent to pass s.112 
under s. 92 (13) of the R.N.A. Act, 1867 since it was 
enacting legislation in relation to "civil right". 

Is it of any use to say that I agree with such propositionn 

even though from now on one must bear in mind the Protection of Privacy 

Ac t. 


It should be noted immediately for the purpose of the 

discussion that Article 24 of The Telephone and Telegraph Companies 

Act (1964-S.R.Q., Chap. 286) to which counts numbers 9 and 10 of the 

complaint refer, reads as follows: 

"Every person who listens to or aqquires knowledge of any 
conversation or message passing ovej- the lines of a 
telephone system not addressed to or intended for such 
person and divulges the same or the purport or substance 
thereof, except when lawfully authorized or directed to 
do so, shall be liable to the same penalty and imprison¬ 
ment as are enacted in section 23 R.S. 1941, c. 298, s.4." 

Consequently, being in aposition to ascertain the 

similarity between the two articles it is possible to conclude that 

any reasoning relative to The Telephone Act of Ontario can apply mucatis 

mutandis to the Quebec Telegraph and telephone Companies Act. In other 

words, a difference ot opinion could not be explained by a difference in 
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the texts. 


Judge Moore (5) wrote: 

"The wording of this indictment would cover all three 
classes of wrongful acts. I conclude therefore that there 
are both statuatory and common law prohibitions agcinst 
the common purpose that was in the minds of Chapman and 
Grange on or about October 8, 1971, and that the purpose 
was unlawful." 


Mr. G. A. Martin c.r., pointed to this assertion as 

incorrect and Judge Arnup rejects this premise by saying: 

"The indictment in .''is case, however, does not, in my 
view, lend itself tc this kind of treatment. As I have 
said earlier, it is obviously aimed at s. 112 of The 
Telephone Actfi it certainly does not invoke any unlawful¬ 
ness by reason of breech of s. 25 of the Bell Telephone 
Act and, in my view, it is not aimed at a purpose 
unlawful at common law. 1 am not suggesting that an 
indictment based on the facts proved in this case, could 
not have been drawn in such a way as to enable the Crown 
at least to argue that the purpose was unlawful at common 
law, even if not a crime at common law. I am simply say¬ 
ing that that is not this case. The Crown chose to 
charge a conspiracy which was in my view founded solely 
on s. 112 of the Telephone Act. 


This makes it unnecessary to consider further the suggestif 
of Mr. Campbell that eavesdropping was an "unlawful act" 
at common law (cf. Frey vs Fedoi , 1950) S.C.R. 517, 
(1950) 3 D.L.R. 513, 97 C.C.C. 1), „r whether eavesdropping 
constitutes "the tort of breech of confidence " "which 
Mr. Campbell, I think optimistically, described as a 
disputed area”. 


It follows also that I do not need to consider further 
the question of "public mischief, and conspiracy to 
commit it. This is not what these appelants are charged 
with doing. 

My conclusion, accordingly, is that s. 112 of The telephone 
Act is valid legislation; and agreement to contravene it, 
either in the sense of depriving persons entitled to its 
protection of the civil right which that section gives 
them, or to contravene the section merely by doing what is 
prohibited on terms of penalty, is an agreement to effect 
an unlawful purpose." 

I uncerstand thereby that any attempt to violate the men¬ 
tioned Article 112, be it by generally depriving individuals of their 
right as implicitly granted to them by the d article (the private 


(5) R. vs CHAPMAN et al 20 C.R.N.S. 145 
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character of the communication) or by presenting one or any of the 
specifically forbidden acts, is an attempt that carries an "unlawful 
purpose" and consequently becomes a conspiracy in the sen.e of Article j 
423 (2) of the Criminal Code. 

However, the mentioned Article 112 stipulates one or more | 
exceptions by the use of the words: "except when lawfully authorized 

I 

or directed to do so." 

The Chepman case does not show that allegedly Chapman in 
the course of his official duties as constable had been legally 

authorized or ordered to act in that manner. 

If Judge Arnup arrives at the conclusion that there was 

"an agreement to effect an unlawful purpose" he implicitly sets aside 
the possibility of recourse to the exception stipulated in Article 112 
and it is justified, in my opinion, in view of Grange’s remark that 
"this would keep the company (without any reference to Redpath Sugars’ 
where the strike had not yet started) ahead of the unions as far as 

1 knowing what would be happening. 

If I examine the evidence presented before me, 1 must 

remind myself that the motive that led Patenaude to authorize the "VEGA' 
operations can be easily distinguished and that it is undoubtedly the 
same that led the legislator to adopt Article 178.12 of the Criminal 

Code. i 

This information by Patenaude appears on page 15 of his 

testimony. 

After considering the decision of Judge Arnup, I do not 
believe that the Chapman opinion can be applied here, .t i« true that 

I in both cases officers of the police force are involved, but their 
motive is undoubtedly different and if the mentioned Article 112 
stipulates - or more exceptions, it is, in my opinion, forseeing a 
situation -cn as has been shown by the facts presented as evdence 
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before me. 


rnPFI.AND and ADAMSON ET AL: 


To respond to the previously posed question with regard to 
the lawfulness or unlawfulness of wire-tapping, I have read, with great j 
interest, the case of Copeland and Adamson et al (6) where Judge Grant 
of the Ontario High Court of Justice on April 19, 1972 had to rule on a 
petition to issue a writ of mandamus and prohibition compelling the 
Chief of Police and of the Board of Commissionners of Police of 
Metropolitan Toronto to order the members and civil servants of the 
Metropolitan Toronto Police Force to cease and discontinue all forms 
of wire-tapping. 

The petitioner is an attorney exercising his profession 
in a firm in Toronto. On January 7, 1971, though not alleging that he 
is the target of such surveillance, he called upon the Board of Comm: - 
alonners of police to cease such practices and in response they issued 
him a copy of a resolution adopted in March of 1969 which states the 
grounds that mandate the use of that method of surveillance and the 

special circumstances under which it is permitted. 

The petitioner cite* Article 112 of The Telephone Act (R. 

S.O. 1970, c.457) in support of his claim which says: 

"Every person who, having acquired knowledge of any 
conversation or message passing over any 

not addressed to or intended for such a person, divulges 
the purport or substance of the conversation or message, 
except when lawfully authorized or directed so to d » 
is guilty of an offence and on summary conviction is liabli 
to a fine of not more than $50.00 or to imprisonment for I 
a term of not more than 30 days, or to both. 

Likewise, he cites , as did the complainant before me. 

Article 25 of the Act to incorporate The Bell Telephone Company of 

Canada (1880 - Can. c. 67) which says: 


(6) Reported in 7 C.C.C. (2nd a.) page 393 
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•'Any person who shall willfully or maliciously injure 
molest or destroy any of the line..post, or other eater,a 
or property of the Company or in any wa f w j 

obstruct or interfere with the working of the Mid 
telephone lines, or intercept any message .transmitted 
thereon shall be guilty of a misdemeanor. 

Judge Grant also summarized the issue: 

"I am considering on this motion only whether the ^urt 
i ij lav. now stands, restrain the Chief ot Polio 

S a h n rth; Board of Co^issionners of Police for Metropolitan 
Toronto from using audio-surveillance the course f 
their duties in those cases where the Chief of " p 

given his approval after being of the opimon that there 
is reasonable and probable cause to believe that • „ 

criminal offence has been or is about to be committed. 

The learned Judge makes a useful distinction between "an 

alleged recognition of public duty to excuse breech of the criminal law 

by police officers" on the one hand, and "the justification which the 

Criminal Code prescribes to officers where they are proceeding to 

enforce the law." 

In reading the testimony of Patenaude and Lavallee I can 
only repeat mutatis mutandis the intention of Judge Grant: 

"The material before me only indicates that ««*dio-surveil¬ 
lance is being used by the police in Metropolitan Toronto 
in the manner prescribed by such policy statement of the 
Board. This establishes that such equipment is used only 
with the approval in each case of the Chief of Police 
granted only when in his opinion there is reasonable an 
probable cause to believe that a criminal offence has been 
or is about to be committed. As the law now stands. >such 
interception by a police officer, in my opinion, does not 
amount to an offence against 112 of The Telephone Ac 
(Ontario) for the reasons set out above. 

As to Article 25 of the Act to incorporate The Bell 

Telephone Company of Canada 1 fully co,. ur with the following remarks 

I made by Judge Grant: 

"The only part of such section which it might be said 
would be breached by wire-tapping would he the word, 
"interfere" or "intercept". Can it be siad ‘ hat ..^v 
in on a telephone conversation is properly by 

either of such terms? The Shorter Oxford English 
dictionary defines the word "interfere as follows. 


"to interpose 


intersperse; to strike against each 
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other; to come into collission; to exercise reciprocal 
action so as to increase, diminish or nullify the 
natural effects of each." 

It defines the word "intercept" as follows: 

"to take or seize by the way or before arrival at a 
destined place; to stop or interrupt the progress or 
course of; to interrupt communications or connections 
with." 

I do not believe that wire-tapping which does not impede 
the conversation between the parties nor impede its pro¬ 
gress can form a breach of such section because the 
material before me does not indicate that the audio-sur¬ 
veillance creates any disturbance of the conversation." 

Even if Article 1612 of the Civil Code establishes "a 

civj.1 remedy for invasion of privacy" (7) its purpose is not to confer 

a right that is legally applicable to the confidential use ol a private 

telephone line even in the case of a "ring down circuit". The Civil 

Code aoes not institute the right to privacy or secrecy in conversation 

per se, it does not exist. 


R. vs PEARSON: 


It was Judge Dohm who wrote:(8) 

"There is no law in Canada at the present time prohibiting 
the use of recorded evidence obtained by wire-tapping, as 
was done here. In my opinion, there is no violation of 
the Canadian Bill of Rights, 1960, ch.44, as one counsel 
urged." 

I am perfectly aware that prior to June, 1974 there were 
in this regard two related problems which often interacted; first, the 
one of admissibility into evidence of private conversations monitored 
by means of modern methods of wire-tapping (9); and then the one of the 
lawfullness (or unlawfullness of some) of these interceptions. 


(7) Aforementioned COPELAND AND ADAMSON 

(8) R. vs Pearson (1968) 66 W.W.R. 380 (381-2) 

(9) Electromagnetic, acoustical, mechanical or other device (178.1 cr.c, 
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Wherefrom the need, having recourse to the jurisprudence, 
to bear in mind this distinction since the only problem I have to solve 
is the legality or illegality. 

Aware of this distinction it is still, in my opinion, 
very interesting to learn the opinions of Judges Martin and Bisson in 
this regard. 

* * * 

R. vs BARTON ROY LESAGE: 


On September 26, 1974, Judge Martin (10) was called upon 

to rule on the advisibility of a voir-dire for the purpose of introducinj 

wire-tapping evidence. The defense objected pursuant to Article 178.6 

of the Criminal Code. 

Judge Martin made the following ruling: 

"Since section 178.16 (1) appears substantially to be a 
procedural provision, should it be given in the circums¬ 
tances a retrospective operation? The answer to this 
question, in my view, depends in part upon whether wire¬ 
tapping was illegal prior to June 30, 1974." 

And further on he answers that question as follows: 

"By virtue of the foregoing authority for the purposes of 
the criminal law in the circumstances of this case, audio¬ 
surveillance or wire-tapping was not per se illegal prior 
to June 30, 1974." 

And then in conclusion he adds: 

"As wire-tapping was not, in my judgment, illegal in the 
circumstances existing in this case, the instant case, 
prior to the coming into force of the Protection of Privacy 
Act." 

* * * 


R. vs DESJARDINS AND ANUAU 

More recently, on October 18, 1974, Judge Bisson (11) was 
called upon to rule on similar circumstances. 

(10) (Illegible) 

(11) R. vs Desjardins and Anuau, C.B.R. 74-9150 


i 




A 2054 


He wrote in pages 3 and 4 of his decision: 

"Initially, it is appropriate to note that if the 
legislator established a crime in paragraph (1) of Article 
178.11 it is not a matter, if one could say so, of an 
absolute crime since no crime exists if, on the one hand, 
the intercepted person gives his consent or if, on the 
other, authorization was duly obtained from competent 
authorities." 

"Furthermore, it must be recognized that prior to June 30, 
1974 the non-authorized interception of a telephone 
conversation did not constitute a crime." 

I go further with this reasoning by ruling that: 

"It must be noted that in the text of Article 178.16 (1) 
the legislator did not say that only communications that 
had been intercepted pursuant to chapter 50 could be 
admitted into evidence. 

If he had made that ruling, one would be able t , maintain 
that the legislator had indicated that he believed that 
the communications intercepted prior to the date when 
the law came into effect, June 30, 1974 would be inadmis¬ 
sible thereafter." 

I believe I must share his opinions. 

It is necessary to add that no indication of guilty mens 
rea emerges from Patenaude's and Lavallee’s testimony. Where is the 
animus furandi required for the theft of telecommunications? Where is 
the guilty intent necessary for the malfeasance? On the contrary the 
acts presented were in the greatest interest of Justice. At the risk 
of seeraeing superflous 1 will venture to say that if a subscriber s line 
has been used for verification purposes and if some wires sustained 
superficial cuts, the Roman saying of "ne minimis non curat lex" applies 
in this case. 

Consequently, after close examination of the law T conclud> 
that it is not necessary to continue with the preliminary hearing 
accumulating further details relative to the facts in the complaint. 

Furthermore, I must reject the complaint of the complain¬ 
ant, Mrs. Marguerite Dasti against Herve Patenaude and Claude Lavallee 

I and declare that there are insufficient grounds for me to be able to 
pursue them any further in accordance with either one of the provisions 


O 
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Article 455.3 of the Criminal Code. 


December 23, 1974 


ANDRE DURANLEAU, 


J.C.S.P• 






*» 

' ■.. s 
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"Code Criminel, d'ciacttre confoimoment a 1 ‘ «r- 
ticlo 4V.1.3 du code- crininel , les sor.mat ions 
rcciui r.os par les plni liter. et dcvioncintionr. tic- 
la re elin'ran i o, MAKoUERIVE dasti , asst-rn-. iile'e. r 
par l’intimd a Montreal, lc 12 doccmbrc 1974 
font re les perfonnos denoncees, messieurs Herve 
Patonaurlo et Claude Lavnllee, les inculpant cos 
infractions y dim ter. et declarer s: 

on sui.r,]niAinrMdi.T 

emlttkm t::i oKin!.r:;. :cE k;.::damus EUJOIGUAUT et 

OK DC UN AMT el • eppl i<; " • r auxditcs plaintes et 
denonciat ions, a 1 ,i preuve cieja resile, a cello 
a fire roeu" et a ire ptrsonnos danonce'es le.*s Lois 
elu rana la >• t: its la l’i evince: de Quebec solon les 
dirrcl.i vi • en Pin it epic cette Honorable Cour ct 
Volie f>. ittneurie soul rcrju-c tuc usenent prices 
de Jui ilonner, pour qu’il soit sur le tout dc- 
cide ce tjui ap] ’ ar ti en t en Droit et Justice; 

Le tail aux conditions qu’il plaira a cette 
Honor.ibli Cour de fixer." 


A._l.Kf, P A1 TS : 

♦ 

Le 1? deccmbre 1974, la requerante so 
portait denonci a t i i'e et eleporait dovnnt l'intime deux denoncis- 
tionr. ident i quer centie deux officiers de police, comportant 
chacune dix (10) chefs d'inculpation; chacun des dix (10) chefs 
de chaque denonciat ion roprofbait a l'un d'avoir conspire avee 
1‘autre et a l'un et 1'autre d'avoir conspire avec d'autres per¬ 
son nes. 

Le premier chef reprochait a l'un d'a- 
voir conspire avec 1'autre et d'autres personnes dans le but de 
commottrc un aetc criminel, soit des vole de telecommunications, 
cet octe criminel etant prevu h 1’article 287-1-b du code crini- 
nel; article 423(1)(d) du code criminel. 

Lor. chefs 2, 3 et 4 rcprochaient a 
l'un d'avoir conspire aver 1'autre et d'autres personnes dans le 
but de commetlre un arte criminel, soit un mefait, et' par t.icnli vi¬ 
rement* pi evu h 1' article 3£J7(l-c et 4-a) du code criminel, les 
victimes do ccn im'laits etant der.iyneos dans chucun de cos trois 
(3) chefs: article 423(1)(d) du code criminel. 






Q 
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Le chef numtro 5 rcprochait It 1 1 un 
d'avoir con.'-pi re nvcc l’autrc et d'autres personnes dans le but 
’ do commctlro un actc crimine], soit un mcfait, et particulierement 
lc me fait prevu a 1' article 307-1-a ct 4-a du ~<->de crimino] : arti¬ 
cle 4 2 3 ( 1) (d ) . 

V 

• Los chefs 6, 7 et 8 reprochaient a l'un 

d'avoir conspire avec l'autro et d'autres personnes dans le but 
d'arriver a une fin illcgale, c 1 est-a-dire commettre trois (3) 
infractions prevues a 1'article 25 do la loi incorporant "The Bell 
Telephone Company of Canada", 1800 Statuts du Canada ch. 67: arti¬ 
cle 423(2)(a) du code criminel. 

Le chef numero 9 reprochnit a l'un d'a¬ 
voir conspire avec 1'autre et d'autres personnes dans le but d'ar¬ 
river a une fin illcgale, soit commettre 1'infraction prevue a 
1'article 24 de la loi "The Quebec Telegraph & Telephone Companies 
Act, R.S.Q., 1970, c. 286: article 423(2)(a) du code criminel. 

Le chef numero 10 rcprochait a l'un 
d'avoir conspire avec 1'autre et d'autres personnes dans le but de 
poursuivre une fin legale par des moyens illcgaux dans le sens que 
ces moyens sont contraires aux articles 287(1)(b), 387(4a)en rela¬ 
tion avec 387(1)(a) et (c) du code criminel, a l'article 25 de la 
loi incorporant "The Bell Telephone Company of Canada" 1880 Statuts 
du Canada, ch. 67, ct a l'article 24 de la loi "The Quebec Telegraph 
Telephone Companies Act", R.S.Q. 1970 C. 286. 

Apr&s avoir assormente les dc'noncia tions 
lc 10 dcccmbrc 1974, le juge do paix proceda a une "pre-enquete" 
suivar.t les disposition;; de l'article 455.3 du code criminel. 
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Au cour:; do cctte prd-encjuf to, Mada¬ 
me Jinsti «i d'abord cto entendue couwe to: oin: olio a depose 
on preuve la transcription dcs tr'moignages donnas par Jlerve 
ntenaudo ct Claude Lavallco devent lc jugo Jacob Mishler les 
14 t:t 29 novembre 1974; par la suite M. Richard Croteau, inspc-c- 
tcur chef do Dell Canada ot M. Bernard Couture de la Surctc du 
Quebec ont etc entondus. 

Au terme de la pre-enqu£te le juge de 
paix a rendu sa decision le 23 decembre 1974, decision qui so 
termine ainsi: 


"Par consequent, apres analyse du droit, je conclue (^sic) 
qu'il n'est par, noceesaire dc continuer la pre-enquete 
en accuroulant dcs precisions additionnellcs quant aux 
faits denonces; 

Que do plus, je dois rejeter les plaintes de la de.non- 
ciatricc Dome Marguerite Dasti cor.tre Hcrve Patennude 
et Claude Laval Ice cn les declarant m<il fonddes pour 
qu'il no soil permis de leur donnor suite, suivant 
1'une ou 1'autre dcs formes prescrites a 1'article 
499.3 du code crimincl." 


B. LES PRCTKllTIOKS DC LA RBOUERA’.'TE: 

Par sa requ&te devant la Cour du Bar.c 
de la Roinc, la requerante dewande 1'emission d'un bref de "man¬ 
damus" contre 1‘intime suivant les conclusions alternatives re¬ 
el tees au tout debut du present jugement. 

Par sa rcquStc en "mandamus", la re¬ 
querante allcgue gondralemcnt des orreurs de droit et cos alle¬ 
gations generates o'appliquant a l'cnsenble de la decision du 
jugo do paix constituent lc pnragraphe 9 de la requeto: 
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"9. cr-1 rospectueucement ionnic quo le juger.e.it 

rciuln er.t vicid dons ron ensembl c , quant a tou-. c-t 
chiicuu dec chcfr. d'inculpation dr 1'iiw ct 1 aU '" 
denonci ation et pluinte, des oircurs ilo droit suixantes. 

;i) lo refus ou omission d'appliqucj offences 

rrprochocs, a la preuve f.eite ct aux p.Tconncs d: non¬ 
ce ec alnci qu' a cello der'gr.ocr comme co-conspir*.eu ; s 
lo principe colon lequel l'individu cst cense vouloir 
la consequence do sen actos; 

b) 1* imposition a la pourr.ui to du fardonu d'etcbl^r 
par one prcpive independnnto le "wensrea" dcs porconnos 
denonceec; 

r) l 1 application aux actes, faitr, et gestes ni s on 
preuvo doc dispositions protcctriccs de 1 artic-o 2 d - 
du code criminel cur 1 •interpretation, la portee et 
1* application duquel le savant intime s'est mepns; 

d) une auto-instrurtion erronee quant a l'existonce- 
en droit d'uno defense de justification de la comis- 
sion des offenses rcprocheos beneficiant specialercr.~ 
ct specifiquoroent djsponible aux officicrs de police 
ninsi que quant a la nature, la valeur et la portee 
juridiquo de cette defense; 

o) unc conception faucse dec droitc et prerogatives 
dec officicrs de police di f fcrcnciant ceux-ci du cor.r.un 
den mortels ot loc exemptant de 1 ' application gc-nrra.e 
de la loi et ce en l'absence dcs lois, statuts, rcglc- 
roenls ou arrctes-en-consei1 ou ordre executif legitime 
docretunt, promulgant, ordonnant cu aotorisant te^-e 
exemption ou exception; 

f) une pretention mal fondee reconnai scant aux poli- 
cicrs le droit et le pouvoir de s'autoriser eux-rncr.es 
et/ou les autres, et ce en l'absence. de lois, statuts, 
rfcglements ou nrretes-en-conscil cu ordre executi. 
legitime pormottant de leur accorder ou leur accorcant 
qcncralement ou specialomcnt ces droit, pouvoir ou 
permission do violer la Loi generate de la province 

ou du pays; 

g) une application inadmissible du principe non moms 
inadmissible que la fin justifie lep moyens; 

h) unc interpretation injustifiee de la Loi contrairo 
a la Declaration Canadienne des Droits en ce qu'elle 
privc les citoyens du droit a l'egalite de la Loi; 

i) la substitution du jugo de paix au jury dans 1‘ap¬ 
preciation d'uno telle defense de justification si elle 
existe; 

j) une interpretation illegal© de la Loi qui va a 

1' oneontre do la Declaration Canadienne des Droits or. 
ce qu'elle no reconnait pas lo droit du citoyen dc ne 
par. etro privd de la jouissance legitime d'un bier, cv.- 
trement que par 1' applioation reguliere de la Loi (cue 
process of Lav;) ; 
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">:) imc interpretation inoyjqoe <>_• in i, 0 j 51P ) C .. j t ,_ 
quelle If?. po.l.i «:.i i i .v.ir.ii ml le pnu vc< i r do s'.irrnrd- 
cux~mcn.cs des droit.., |>ouvoi r , pi i vi !.“ q<. s el p mis¬ 
sions qoe l'autorite judicial re ollo-nCiins n'a pas lp 
pouvoir de* confcrcr. M 


reque i iinlc nllecjiK 1 spociii.lc - ii-ul. 

des errours de droit du jugo do paix rclat.i verent a chacun des 
clicfs d‘inculpation: ce sent los paragraphes 10, 11 , 12 , 13 , 
14, 15, 1C, 17 do la requetc: 


10. 11 cat respectueusement courais quo relati vcr.-nt 

au ler chef do chacunc des denunciations, le savant 
juge de paix a commis les errours de droit enurerecs 
au paragrapho 9 ci-dessus et a do plus erre en droit 
cn: 

a) interpj otant 1-article 287-1-b en tenant corpte 
de l en-tete et des notes marginales plutot ouo du 
roxtc memo do 1‘article; 

b) interprotant loclit article comitc s'il etait re- 
dige dans les memos terries quo 1* article 283 et com¬ 
ponent lc:. momes elements essontiels quo celui-ci- 
cj lmposant ala poursuite le fardeau d'etablir par 
uno preuve independante et specifique 1* "animus fuar.di" 
des personnos denoncces; 

."&sss^sss t ,rr.t ririrsisj^ 

V". r t UZ le —*» 1. 

a) de la fagon decrite au paragrapbe 9 ci-dessus- 

b) en interpretant conme il l'a fait 1'article 387-1-c 

du code crimmcl; * 

12. II cst respectueusement sourais, qu'en relation 
avec le chef d'inculpation numero 5 le sav 

de Paix a erre en droit: en y 

du coSrc^', l ,“ci e0n: "° 11 *’• '*“ 1 

H »• »‘*i~ -■>• 

“ r °“” 110 dt0lt *““• «-»•« ■■ 

1 3 . II est respectueusement sounis qu'en ce qui con- 

entro C, ° f d ‘ lncuJ P* tion numero 6, bien quo 1'entente 
entre les pcironnes dcnoncoos cut cte prouvee et cue la 
preuve cut etc faitc de ce quo les lignes le materiel 

,nen? l ’o, • P ro ^ 1 c t<5 d ° ^ c ?»= d * avaient’ete volontairc- 
j noonmagej; et/ou derangec.s mnlgrc quo l'articlc 25 
do la Loi pour incorporcr la Compngnie do Telephone UoJl 

t r?iu:“ n r‘“ r ° ° n VJCjUlU1 ' cnvnnL rVnl 

nlicit, J.nV '1 * ■ n ’° lns qU ° r '° doc * si on n'nil* etc im¬ 

plicit cn.cn t comprise dans cellc'qu'il rendait sur los 

chefs numero j et 0, aucjuel cas elle est cntachecs dus 
momes errours que io juyemont rendu sur cos aCrnicrs; 


V 
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fc'V 


"1/1. J 1 f.it re: 
cl • i ncu 1 pa i i on i 
1*entente f»t i 
lontai rcmnt cl 
ct/ou do) ancjo 
Loi par les ps 
rendit pas do 
citewcnt conpr 
B, auqucl cas 
egalclient ladi 


npccliK.-ur-cnont^quo par rapport ou chef 
nut cro V la mi*wi 1 ■ blrn c l Ul - 

prouve-c ct qu')l cut ete etatali quc vo¬ 
les licjnes telephonic,ues aval t etc entra 
contra:rentnt audit article 2b do laCicC 
■rsonnos dononctes; lc savant intincn 
decision a moins qu'eile n'ait etc - 

nee dans sen jugenent sur les chefs j et 
les nemes erreurs de droit affectcn 
t cG CaC ci cion , 


15. 11 cst respcctueu.cn.ent so.^^^uJoirSaix. 

au chef d'incu]pat:on numoro 8, lc savant Jugc 

ttl inMn’.r^Utlon et .pplication^udlt 

ladite loi en attrabuant au in j US tifiec, contraire 

ct une portee • interpre ta'lion judi- 

c?a5re y glndrale a Ct'a Rencontre des regies ^interpre¬ 
tation des statuts; 

respectueurenen 1 1 sourois°quc 1 'le^savant^intird a erre en 

jyfj «n^Jt^rau;^ 

provincial'invoqu^c^e^plus^specialement X a°l 1 artide 24 

de ladite loi; 

17 Fn refusant 1-emission des sowroatiens requises par 

le ' lOicme chef d'incuipation le savant JugoDuianH“ 

a erre en droit do la fa?on indiquce au Pf^^raphe 

des present os et au surplus a erre en droit^ telle 
.. 1 . i i irtirlo 4 ? 3 - 2 -b du code cnnunel do te lle 

recevoir a 1 • accusation, ce qui cquivaut a 

pratiques a !•abolition ct 1'abrogation de cette dispo 

sition legislative." 


La requeranto fait none fondamentale- 
ment reposer sa requtte en "mandamus" sur. selon ses pretentions, 
des erreurs de droit du juge de paix. 


En premier lieu. Cost le sens des 
allegations des parngraphes 18 ct 19 de la requete: 

••10 Votrc requor.intc sounet respectueusenent qu on 
1'absence den or. curs de droit ci-haut aUeguees eHe 
n' aurail pas etc privee de ses droit., ct * 

citoyenne de fnire passer en justice les pcraonnos 


denonceor.; 


/ 
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• 19. Vci.ro requo. .into rcpn'sente r.vcc deference qur 
fait', do ia win on fcreuvc juetifiaient en choit 
1 1 c'rti .•..••ion dos .ow-aftens requi mb on tout nu t.oxn.. 
In continuation d- la rocc-ption dc la pre«vc unu foi. 
rdgloos conformewent a la loi lor. qucstio i.- 
P t quo lor. errour.s dc droit invoqi’oes ont affecto 
muterj ol lemont ct osacr.l i oUomont 1 * cx «f c * c ° 14 
conr.ido j ation ot do 1 • apprr-ciation do la cause par 
1 • inLime influence indunu-nt son opinion ct 1 ont 
cinpccho d'cxcrcor judicicur.ement ct judicial repon 
sa discretion." 


En second lieu, lors de 1*audition 
lc procured- do la requerante a formul6 la proposition suivante: 
••en sc diriqeont mal sur lc droit, le jugc de paix s'est prive 
do r.n juridiction; en se diriejeant mal sur le droit, il s'est 
mis foredment dans la position dc ne pouvoii legalement et judi- 
ciairement cxercer sa discretion . 


C. LE MANDAMUS FACE AUX PRETENTIOUS 
nE l.A lirQUERANTE:_ 


II convicnt, en premier lieu, de se 
demandor si le rccours en "mandamus" est ouvert k la requerante 
en prenant pour acquis qu’il est avere que le juge de paix s'est 
mal dirige en droit. 

l,e "mandamus" est le remfede employe 
pour forcer un juge d'uno Cour inferieure ou un officier de 
justice on general a accomplir ses fonctions judiciaires. 


Le recours en "mandamus” existe done 
pour forcer un jugc d'une Cour inferieure d'accomplir son devoir. 
s -il refuse de le faire; mais si le devoir est accompli le rccours 
cn "mandamus" n'est pas ouvert nonobstant lc fait quo la decision 
est i. .correcto, et aucunc C.our Supericuro ne peut renverser ou 
modifier Velio decision, ou ordonner au premier juge d'en arriver 
J. une conclusion different^ cauf lc cac dc circonstanccs raellc- 
mont oxcepti onnel Ion, commo par cxomplo le prejugd, le "bias", 1 )" 
tcrT \ personnel ou 1«'» 
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La question qui. Ft* posts, on mat! ere 
tit* "iu.uid.iwut>" ost do envoir si lo tribunal irifcricur a re fuse 
d'oxcrcet la discretion qu'il doit exerccr, et dans cc cas il 
p C . u t etre force, par "Mandamus" d'excrcer sa juridiction, on si, 
d' autre pa.**t, il a exerce sa juridiction ot en est venu a une 
decision ou conclusion, auqui 1 cas, lo "mandamus" n'est pas lo 
rc-r.tfcdo, quclqu' trronee que pui sse etie la decision ou conclus.cn. 


•• Ces principes semblcnt bicn etablis 

par In doctrine et la jurisprudence: 


1- Tromeear's Criminal Code, 5e edition, p. 1595 
(Oe edi ti on, p. 14?7): __ 

"The question which usually arises in such cases 
is whether the inferior tribunal has declined 
to exercise a discretion which it sr.ould exercise, 

)n which case it can be compelled by mandamus to 
exercise its jurisdiction, or whether, on the other 
hand, it has exercised its jurisdiction and core to 
a conclusion, in which care mandamus is not a remedy, 
no matter how erroneous the conclusion may be." 



2- Short & ilellor, "The Practice of the Crown Office' 
2 e edition, pane 198 :___ 

"Where any tribunal, inferior Court,*or body of per¬ 
sons charged with the performance of a public duty 
do not discharge that duty, mandamus lies to compel 
them to do it." 


"The question is not whether the tribunal has been 
right or wrong in the result of the exercise or 
their discretion, either upon the law or upon the 
facts, but whether it has in fact exercised it." 


"Whether a magistrate has come to a right conclusion 
or not, cither on the law or the facts, cannot be 
inquired into on mandamus, but only whether lie has 
adjudicated; but it must be an adjudication within 
his jurisdiction and according to law." 


3- Salhany, "Canadian Criminal Procedure", 2c edi¬ 
tion , pag er. 311 ot r ni vantos. ____ 


V 
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4 . KVi.nr. v. Pence and At lorn.-y General of Alberta, 

n r . u. n. . paw J’t'ij.____ 

11 fi'nfjii d'un jugcmcnt c'vi juye Kilcy 
dc la Cour Suprfmo do 1'Alberta: 


••The- law respecting the come has been well esU- 
bl 3 °hed over the yearn and can be summarized on the 
bisis that any inferior court or board or person may 
be requir'd to perform hir. duty if ho rcfur.es to do so, 
but if the duty is performed in any matter judicial 
in nature certiorari and/or mandamus will not l.o 
regard" ss of whether an incorrect decision is reached 
and no superior court can reverse or alter any aeci- 
sion or direct the inferior court to come to a dixfe 
rent decision, save in such exceptional circunstanc 
ns prejudice.'bias, personal interest, dishonesty or 

the like. 

Mandamus’ cannot’ lie with respect to the magistrate 
performing his duties, as all he Us ten to 

under the Code, is hold a hearing, fairly 
the representatives of the applicant, end th 
within the discretion granted to him, come to 
determination. The magistrate cannot be required 
by mandamus to hold another hearing for he has 
already properly held one. 

Mandamus cannot lie to require the magistrate to 
issue a summons or warrant, for such is a matter 
that is wholly within his discretion. Even if the 
maqisiratowere to make an erroneous determination 
on J the law in exercising that discretion, mandamus 
cannot lie." 


Riley cite un 


Dans cette cause de Evans, le juge 
trLs grand nombro d’arr&ts; 


Dans 

convient sans doutc de relevor 


les arr&ts cites dans Evans, 
les suivants: 


il 


a) r^. _v. Parke, (1899), 30 O.R. 


498. 3 C.C.C. 122: 


"It was the duty of the police magistrate, upon 
receiving the information, to hear a » d consider 
the allegations of the informant, and if of the 
opinion that cause for issuing a w^rantorsummons 
was not made out, to refuse it. And having so act 
this Court has no jurisdiction over him. It 1 .. ni.. 
judgment-, not mine nor that of any other J«<jgc o 
Court, which is to be exercised under section u9J 
of the Criminal Code." 
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b> I', coiri v. frt.ir.on, ( 1011 ) ZO O. V. n. 30 J <>'»£■ '■>} 
ZM'Tsub" lion. Ke broom) (affirmed 20 0.\..).. 2,., - 
in c.c.c. 255): 


.i K c:. c. c. 
O.W.K. 102, 


«Tho mayi strate' s discretion in issuing or ^-rusin.j 
to issue a summons is not subject to review in this 


Court. 


c) nine); 1 ocV- v. Primrose , 


(1924) 3 VI.W.R. ISO, 42 C.C.C. 129: 


•'The authorities seem quite clear that K the 
te has United the ambit of his inquiry v.-hen .nrmn, 
at an opinion on alleged facts disclosed in the alle¬ 
gations of the complainant, this Court has no .juris¬ 
diction to interfere although it may disagree v.Uh 
the conclusion both of facts and law v;hich the I.agi 
tratc arrived at." 


d) liar si_ 1 v. b a net fit , 
20 D.L.K. 300: 


(1914), 20U.L.N.S. 237, 25 C.C.C. 223 


••As a matter of principle, one cannot d.e ac..on b, 
way of mandamus against a magistrate to ha.e him 
render one decision rather than another; that would 
be to make this Court a Court of Appeal by way of 
mandamus from those decisions, which jurisdictio 
certainly does not exist in our lav:, moreover it 
would be to interfere with the discretion w.iic 1 
left to him by the above mentioned article (now Code 
s 440). The respondent simply answered at lirs 
that in the exercise of his discretion, he had not 
thought fit to issue the warrant for various reasons 
orally given at the hearing. I think that v:e coulo 
stop there and decide that there is no reason for 
Unprivileged remedy of mandamus for the varying 
of that judgment." 


c) Th ompson v 

405, 3 C.C.C. 


pes noyors . 
5b: 


(1899), 16 Que. S.C. 253, 5 K. de Jur. 


••I do not express any opinion upon the merits of the 
case. The magistrate has upon him the entire respon- 
sability of refusing the warrant. All I say i~ hat 
a mandamus cannot lie because it has net been shown 
that he has omitted, neglectco or refused to Perform 
his duty...and that even if I did appreciate the a) 
legations of the complainant and the evidence diffe¬ 
rently from him this would not justify my interference. 


f) 


F.x part e I'vans, (1094) A.C. 16: 

"Out the Court of Queen’s Dench refused to interfere 

by mandamus. They said: The Justices h ;-' , uV\otc - 
det.erm.i no«l it; hero is the record; here 1 - th dele 
mination. They may have gone wrong, but if f'U do 
mined it wrongly, wc cannot interfere upon this ajp- 
cation." 
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Cl) 


Char Jesuit ss iacnt . (1010), 21 ll.C.ll. 201, 8 V’.\. 1». .<30, 

1) ij.lv. * 24 lf"’(Vub nt-in. Charloson v. Ryrno): 


22 


"It ir. f-c 
authorit 
be disch 
by way o 
it is to 
ease v.'bc 
diction 
to cxerc 
be invok 
of direc 
any port 
avai labl 
exercise 


Itled law that where there is cast i'pon any 
y a duty of a public nature, that duty must 


arqeci, and in default recourse raay be had 
f mandamus to compel'its performance, yet 
be well remembered that it is only in the 
re the inferior tribunal clothed with juris- 
to hear and determine the matter has failed 
iso the jurisdiction, that this remedy may 
cd, and when granted it cannot be in the way 
ling that the jurisdiction be exercised in 
idiilar manner, that in, mandamus is only 
w where it is plain that there has been no 
of the jurisdiction conferred. 1 ' , 


h) Fletcher v. H ade. (1919) 2 W.W.R. 1 at p. 2, 45 D.L.R. 91: 

"The Court of Revision is a judicia 1 body and this 
Court cannot review its proceedings in the sense 
of inquiring into the correctness of the Court's 
conclusions. If mandamus will lie at all to a Court 
of Revision (which in the result I do not need to 
determine) it will only lie when it is made to appear 
that the Court has not heard and determined the com¬ 
plaint: when it has either expressly or virtually 

declined jurisdiction. If the Court of Revision in 
good faith entertained the respondent's appeal ana 
adjudicated upon it, there can be no inquiry here 
as to the correctness of its decision. We cannot 
sit as a Court of Appeal to review its proceedings. 


i) Rex v. Hcff . 3 C.R. 89, (1947) 1 W.W.R. 640, 88 C.C.C. 199: 

"The question which usually arises in such cases is 
whether the inferior tribunal has declined to exercise 
a discretion which it should exercise, in which case 
it can be compelled by mandamus to exercise its juris¬ 
diction, or whether, on the other hand, it has exer¬ 
cised its jurisdiction and come to a conclusion, in 
which case mandamus is not a remedy, no matter how 
erroneous the conclusion may be." 


j) Re Au lt- Ault v. Read . (1956), 24 C.R. 260, 18 W.W.R. 438 
head'note) : 

"Where a police magistrate in the proper exercise of 
his discretion has decided a matter within his juris¬ 
diction mandamus does not’lie to compel him to recon¬ 
sider it, however wrong that decision may be." 


5 - Ro lllythc an d the Q ueen. 13 C.C.C. (_2d_ecb_)._l92j_ 


Dans ccttc cause, une rcquetc cn 
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"mandamus" n etc- accord.'c; le juge Conroe de la Coi.r .Supreme 
do 1 • Alberta expliquo ajnr.i on decision: 


"lie- (Co u nr cl tor the Crov.n) also submits that this 
Court is without jurisdiction lo grant the appli¬ 
cation because the Justice of the Peace has ctwrn see 
his discretion and has made an adjudication and nan- 
damus does not lie, there being no appeal theref on 
even if this Court door, not agree with his conclusions: 
R. v. Jones, (1970) "2 C.C.C. 37/!; R. v. Cough!an._ Ex 
p. Evans, ( 1970) 3 C.C.C. 61, 0 C.R.K.S. 201, 70 ......R. 

321 sub nom. Evans v. Pc see. That is so if the; adju¬ 
dication war made according to law, that is, u t -‘ ie 
discretion was exorcised judicially following a proper 
hearing, but the reasons given by the Justice of the 
Pence heroin do not indicate whether or not he believed 
the witnesses who testified before him and made a 
decision based thereon, or whether he war. governed 
by extraneous considerations which prevented him from 
conducting a hoarino upon the merits. In those cir¬ 
cumstances, I thin: it proper to remit the matter to 
the Justice with a direction that he review the natter 
and consider all proper evidence and render his deci¬ 
sion as t<^ whether or not a case has been r.acio out 
to indicate that there arc- reasonable and probable 
grounds for believing that the constable has com¬ 
mitted one or both of the offences referi'ed to in 
the information; and I so order." 


6- Re Lapinsh y . 47 C.R. : 

La requete en "mandamus" a etc- rejetee, 
le juge J. Brown, do la Cour SuprCme do la Colombie-Britanniqv.e, 
s'exprime ainsi: 

"From the above it will appear that, like counsel, I 
deplore the decision made by the learned magistrate. 
But this is mandamus and the Court docs not act 
merely if a judicial official sought to be coerced 
by the writ is wrong." 

Dans ce jugemenl, lo Juge Brown cite 
1'arret R ex v. Hanna and Hcl.con . 57, B.C.R. 52, 1941, 3 h’.VJ.R. 

73 ct spec.) nlement 1* extrait suivant dcs notes du juge A. 
McDonald, ot sur cc point le Juge McDonald a 1' assentim-rnt de 
sen deux (2) collogues de la Cour d'Appol do ".a Colombie-Dritan- 

4 

niejuo: 
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"I think il is cJpar 11» Mandamus is a remedy Vo 
compel the exercise of ,u- i sdi <t ion by a tribunal^ 
that Jins refuse cl to txt rri sc it; and when wo _ i.pe«.«. 
o an inferior court having exceeded its jurisdic¬ 
tion we siiap»y mean that there is a lee.; of juris¬ 
diction }>io tan to. When a Court has entered u.o 
n case and has given a decision, however oud-ujoats, 
it nc'-ns to no jMjxisniblc to say it has refused 
jurisdiction. To take that course is simply to sit 
an appeal on a tribunal and to make mandamus another 
form of appeal. Although, an stated above, Courts 
have often taken that course, 1 think that on wo 
weight of authority it cannot be justified. m order 
to justify awarding a mandamus .o a county court juc.ge 
who has given a judgment, however absurd, the Cour 
must say that his judgment is no judgment, but a 
complete nullity. There is, however, very high autho¬ 
rity to show that a judgment cannot be treated as a 
nullity merely because the tribunal below has hole no 
propel healing ai.d has refused to hear of consider 
evidence. In my opinion the County Court juoge had 
jurisdiction to enter upon the hearing of this appeal; 
he did enter upon it; he was entirely wrong, I thin,., 
in the course he took, for the plain intention of 
the Criminal Code is that he ought to have tried the 
case on the merits. Nevertheless, I have concluded 
that Robertson J., for the reasons given m his la¬ 
ment and on the authorities above mentioned was right 
in holding that he was powerless to compel the judj , 
in those proceedings to do otherwise than he has done. 


Le jugement dans Lapinsky refere a un 
autre jugement do la Cour d* Appel dc la Colombie-Critannigue: 
il s'agit do 1'arrSt R. v. J u dne of the County Court of V-'cs . t - 
minster . 57 B.C.P.’. 70. (1941) 3 W.VJ.R. 557, 76 C.C.C. 3?5, (1941) 
4 D.t.R. 041; dans cctte cause, un "mandamus* avait etc accorae 
pour obliger un juge do la Cour do Comte a entendre un appel en 
mat tore dc convictions sommaires, apres que ce mer.e juge eQt 
refuse d* entendre cet appel au motif qu'il n’avait pas jundic- 

tion. 


7 _ Rex v_._County J udge if frontenac . Re Kcbcod and 

Amiro, y '» C.C.C. 2 30; 


••No doubt, the llic.li Court of Justice, exercising 
the pc.W' i s. of the traditional Court of King s 
Bench, may by mandamus command an inferior Court to 
hear a case within the jurisdiction of that Court. 
But where such Court has decided a matter within its 
jurisdiction, however wrong that decision may be, ^ 
mandamus, does not lie to compel o reconsiderations. 


I . 
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1 >f• 11>: ;■ r r cts do i vnt 
qui <*ii 1 domic lieu *• *■**!• 
a la situat ion dans In pi 
gj t doss arrets cuiv.tr.to: 

R . v^_J OIK'S._ 

He I'.oko ) , A C. C . C. T^ ikI ) 


si e n 1 '* :■ ‘ Ion faitn 
"decisions s’ apparm 
renc:sto affaire: ■ 11 

, vo 3 . ? . n. 3~? 4 

>• i:li - 


tc 
s ’ 


r.t 


Dans 1‘arret Jones , 1e magisVr 1 1 
avail "rogu" unc denonciation, main avait refuse d'emettre un 
mandat; par -mandamus", on domandait qu'un ordre lui sort donne 
d'emettre un mandat; sur ce premier point, lc Juge Ruttan de la 
Cour Supreme de Coloi.ibie-Britannique, dit: 


••I pause here to note that this Court cannot in any 
event direct the Magistrate to issue a.warrant as 
the informant has requested by his motion. This 
Court may only direct the Magistrate to hear the 
matter again and consider all proper evidence and 
render his decision. If on a rehearing he comes ° 
the same conclusion after a proper hearing of the e- 
vidonce, even though he may err in his conclusion in 
law or fact, that is no ground for a mandamus. 


Puis lc juge Ruttan continue: 


"It cannot be denied that Magistrate Jones in the 
present case entered on a hearing of all the evi¬ 
dence submitted ex parte before him and he made a 
ruling as to his conclusions from tnat evidence. 

He noted that the young lady had been unlawfully 
detained and that the officer had done so illegally. 
He went further and held that the further ingreoient 
of this crime, i.e. criminal intent, had not been 
established either by the evidence submitted or-from 
any inference to be drawn from the evidence submitted 


Counsel for the informant submitted that onco^thc 
illegal act had been shov.’n to have been committed 
the intent is to be presumed and there is no burden 
upon the informant to establish the ingredient, of 
criminal intent. With respect I agree with the 
Magistrate that he can, if he so wishes, make a fin¬ 
ding on the absence of the ingredient of criminal 
intent, whether or not there be any burden on the 
informant to do so, and may proceed on that basis 
to exercise his discretion. But whether I agree or 
not is not material. The Magistrate may have erred 
in Jaw or in fact, but 1 cannot control his oiscre- 
tion. He made a further comment on "mistake" one. 
this may have been an improper conclusion to draw. 

Hut that comment war. not necessary to the cy.crc: re 
of bin discretion and did not govern h. .. ruling. 

Kven if it had done so, once again it is a conclusion 
the Magi si rate may have drawn unlawfully from the 
evidence but a conclusion solely within his discretion 
and not. In l>e challenged on r.Wiii<lai.nis. 
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ii 


in rca:li'ii'.i 
par t ieu l ar 
v. l.npiii ’ V 
W.W.R. 


i,iy i:oii<:lesion I linvc.' 
Vlio decision ol Ur own 
(1'JGO) 3 C.C.C. 97, 
’ and the authorities 


con.*''dored in 
j., in Re Regina 
4 7 C.R. MCij 94 
there referred to. 


M 


avail refuse de recevoir 
la llaute Cour d'Ontnrio, 


Dans Tan f t hofcor . le juge de paix 
la denonrintioii; le juge Galligan do 
S'. ;.! ) 11.0 dans les termes suivants: 


"Hr. Hohoi contends 
no right to refuse lo 
a person who wishoe to 
gainst the criminal 
this r« ur..l can be 


jn: lice of the Peace has 
in i ve an information from 
lay rhnrgcs of offences a~ 
law. Ho contends further that 
corroded by a mandamus. I quite 


agree with hi; contention in 
doer, lie to compel a Justice 
an information.” 


law and that 
of the Peace 


mandamus 
to accept 


dc 1'Ontario 
Robertson . 2 


Le jugcinent rendu par la Haute Cour 
dans la cause r.. v. J ustice of the Peace ^ cx^artc 
C.C.C. (2nd cd.) p. 416. so rapproche de l'arrct 


Boko l . 


ha 


Cour a enalement consul to les arrfts_ 


suivants: 


He Regina and Carpenter, 5 C.C.C. (2e 28 . ed ) 49 

Re Adclphi Book Store vs The Queen, 8 C.C.C. ( 2e ed.J 
Re Chambers, 13 C.R.n.s. 185 
Rc R. v. Grywacheski, 3 C.C.C. (2e ed.) 

Re Regina and Mann 6. al, 4 C.C.C. ( 2e 
K. vs Kurata, 1970, 1 C.C.C. 90 

S: r. .««u«. 

3 C.C.C. (2e ed.) 140 
R. vs Doz, 5 C.R.n.s. p. 86. 


10- Regina vs Kipp : 


Kipp avait cte cite a son proceo 
aprts unc enquftc p. climi nai rc: nu moment dc son proe'es. son 
procureur avait presente une requC-te on cassation de l'ncte 
d'accusation an motif qu'il etait nul parce quo double (void 
for duplicity). 
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j,c Jucjo Grant dc la Haute Cour 

d'Onlarid avail accords un -mandamus- ordonnant nu jugo <le la 
Cour d<- Comte de proceder au proefcs do Kipp sur l’actc d 1 accu¬ 
sation original: apres avoir decide quo 1'acte d’accusation 
n'etail par. double (duplicity) lc Juge Grant aval t decide qu'en 
c.ssant 1'actc d•accusation. In juge do la Cour de Comte avait 
refuse d'cxorcer sa juridiction: 19G3, 3 C.C.C. 72: 


"With respect to the said learned County Judge I 
find he was in error in so far as he held suc - 
j ndi etirent to be void for duplicity. The .f^nin 
is in clear and unambiguous language and theiein 
charges the accused with only one offence namely, 
that oi selling as food dead animals. It is impro¬ 
per in determining the propriety of such charge- to 
import into the words of the indictment various in¬ 
terpretations thereof found in the definition sc-ti 
^ the Regulations a>-ve referred to for the purpose 
of deciding whether it is duplicitous cr not. ine 
duplicity must appear in the words of the indictment 
as used in their ordinary and plain meaning. 

"Mandamus will lie where an inferior Court declines 
jurisdiction because of a preliminary objection which 
is unfounded and which is based on mistake of law and 
the facts are not in dispute." 

"This is not a case where the County Judge had accepted 
jurisdiction and quashed the conviction on grounds of 
law which appeared to him sufficient so to oo but be¬ 
fore the accused pleaded or any evidence had been 
heard he erroneously thought the indictment was void 
for duplicity and by quashing the same erroneously 
declined jurisdiction. 

An order should therefore go setting aside the ord ®^ 
of the learned County Court Judge by which he quaohe 
the indictment and by way of mandamus directing 
or some other Judge of the County Court Judge s Crimi¬ 
nal Court for the County of Carleton to proceed \.i 
the trial of the accused on such indictment and to hear 
and determine the charge therein set forth. 


La Cour d'Appel d'Ontario a naintenu 
la decision du juge Grant: 19G4, 3 C.C.C. p. 13: 


"In our opinion the indictment was not bad for dupli¬ 
city. It charged one offence and one offence only. 


* 
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"The learned County Court Judge had the jurirclic- 
tion to try tho accused with tlu. L one- offence 
thereby charged. In . Mcci and in law he declined 
to c xi rci r.c the jurisdict ion thus ventedI in him 
became he erroneously held thai tho xndictw-nt wa- 
void lor duplicity. In deciding on the preliminary 
matter he had not entered upon the trial of the ac¬ 
cused on the norite. His decision die. not involve 
the merits at all. A valid indictment was a sine 
qua non to the Judge exercising the jurisdiction 
vested in him. He erroneously hold that the indict 
ment was not valid and the sine qua non therefore 
non-existent. Mr. Justice. Grant has so carefully 
dealt with, the matters in issue that in our opinion 
it is unnecessary to say anything fuither. 


prononcer: 


La Cour Supreme du Canada a eu a so 


IOCS, 2 C.C.C. p. 133. 


Les honorablcs juges Taschercnu, 
Judson ct Ritchie ont etc d'avis de rojeter l’appel; les hono- 
rabies juges Cartwright et Spence auraient maintenu l'appol. 


L'honorable juge Judson parlant pour 


la majoritc s'exprir 


"The appellant relies on Re McLeod v. Amiro 
25 C.C.C. 230, 8 D.I..R. 726, 27 O.L.'R. 232, R. v. 
Justices of Middlesex (1877), 2 Q.B.D. 516 and R. 
v. Hanna and McLean 77 C.C.C. 32, (1.41) . . • 

584 57 B.C.R. S2 sub non. R. v. Junior Judge oi 

the'eounty of Nanaimo and McLean. These are cases 
involving appeals from summary convictions which 
in the opinion of the reviewing Court were finally 
but erroneously decided on the merits. The cases 
merely hold that such decisions are not revicwable 
by way of mandamus. They do not touch the problem 
in the present case where an indictment is quashed 
before plea and no trial is hold. All that the Crown 
is seeking is an order directing the County Court Jucge 
to proceed with the trial. If he proceeds with the 
trial and gives a decision, that decision is open to 
appeal and is not roviewablc on mandamus. But lie 
can be compelled to give a decision on the merits 
and it is no answer to such an application to say 
that he has exercised his jurisdiction in quashing 
the indictment and such a decision cannot be reviewed. 

The use^ of the word "jurisdiction" in thiscontext 
docs not help one towards a solution. There in r.c 
dispute that the Judge had tho power to deal v.ita 
the form of tho indictment and that ho was acting 
within hin juri rdiction when he quashed the indict¬ 
ment. But he made an error in quashing this indict¬ 
ment. He wan the*-., to try the charge. As the matter 
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C.C.C. 72)." 

L'honorable juge Cartv.-right dissident, 
s .attache d-abord h elablir quo, suivant lui, l'actc d*accusa¬ 
tion etait double et gue la decision du juge de la Cour de Cor 
to cassant l'actc d'accusation etait bien fondee; il est de plus 
d'avis quo ■f-no si la decision dtait mal fondee on droit, le 
rccours on "mandamus" n’er.t pas ouvert. 

L'honorable juge Spence partage l'o- 
pinion du juge Cartwright, tout en s'attachant plus a la pro¬ 
position quo le rccours en "mandamus" n'est pas ouvert. le pre¬ 
mier juge ayant accept* sa juridiction et l’ayant exercee. en 
accuci 1.1 ant unc objection preliminaire, est d'avis egalement. 
comme le juge Cartwright, que 1'acte d-accusation etait double. 

"in the present case, the Court accepted jurisdiction. 

It was an ordinary case of a trial -of an inoictable 
offence where there had been a ^roper commitment for 
trial on preliminary hearing. The trial Judge G. - . 

Co f't d. commenced the trial ana as part of the 
legal merits of the case found that the indictment 
was void for duplicity. _ 

His decision’was*a decision upon the legal merits. 
Therefore, the learned County Court Judge having 
accented jurisdiction and acted on it, mandamus 
to compel him to do his duty does not lie despite 
the fact that Grant. J., and the Court of Appea 
'for Ontario wore of the opinion that he v.as in cr 
ror in the performance of his duty. 

in’the’present* case, I am of the opinion that the 
learned County Court Judge did not decline h_. 
jurisdiction but accepted it and that thereto. 
no mandamus lies." 


Sur 1'absence dc rcml.dc cn cas de 
refu* du "mandamus", 1•honorable juge Spence continue: 







A 2875 


;.. 20 


•'To tlii’ obje ction tli.it 11»i • \m 1 1 r< ■ u ^' n 1 
hr inn no way oi nvni.'*:,, Dv. alJi-yttUy erro, cento 
decision of tin- County Court dudjtc, Jt ^ ll M 

poi.lten out Hint 'uicli result nou n l li ^’V. ^70 

p'b nnd'llunj: ns, 

supra 'the Crown in at liberty forthwith to lay a 
now indictment. boyd, C in Re atrl f c v. 

Crencin t Mills i. Timber Co. 0 901), 1 O.L.P. iii. 
said at p. 333: 

» T ]iat the plaintiff has no right of appeal in 
™ uru „. r the Division Courts Act, may be a defect 
^"legislation, but it does not enlarge the remedy 
by mnnd.imus." 

And in High on Extraordinary Legal Remedies, 3rd cd., 
p. 106, the learned author states: 

•■So when a court of appellate jurisdiction has 
Hi.,,t,.ed m anneal upon tho ground that th_ act 

c»=... 

and void the writ will not go to compel t) 
to reviso its actions and to reinstate the appeal. 
And this is true, even though the P^rty aggrieved 
may have no other remedy to review the action of 
the court, since the absence of another adequate 
or specific remedy is not of itself ground for 
relief, by mandamus." 


L‘ arret Kipp etablit done la regie 
applicable dans la situation qui 6tait alors soumisc a la Cour 
Supreme. 

II convient cepcndant de noter 1 ai- 
r&t rendu par la Cour Supreme dans la cause Dressier v. Tallman 
Gravel and Supply Ltd, 1963, 1 C.C.C. 225; 1962 S.C.R. 564^ 
certains pouvent trouver l'a une certaine dissemblance avec 
la decision renduc dans Kipp. 


De plus, la Cour d'Appcl de l’Albcrta 
dans R. v. Hah, 19 C.C.C. (2e cd.) page 210, a reaffirme la va- 
lcur jurisprudentiollc de 1*arret Kipp. 
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11 -_ i. a mxi s i ov. W 5 


Nou 


s &voiis dej'i affirme au chapi- 


tic precedent quo le rccours on 


"mandamus" n'cst pas ouvcrt 


lorsquo lc 


qu'critmi'c quo pu 


tribunal inferieur a excrce sa juridiction quol- 
ir.r.o 6Ire sa decision; cctte affirmation 


s 'appu 


ic sur .la jura .'■prudence quo nous avons citee. 


procureur de 
Cour Supreme 
firmd quo le 
diriejoant ma 
juqemenl de 
conclusions. 


A l'appui de la requete, le savant 
la requerante a insistd sur 1*arret Kipp w la 
que nous avons cite plus haut: apres avoir af- 
juge do paix s'est prive de sa juridiction on se 
1 gur lc droit, il demande h la Cour de suivre le 
la Cour Supr&me dans Kipp ct de lui accorder ses 


En premier lieu la Cour fait une 

difference fondamontale entre les faits qui ont denne lieu a 

1-arret Kipp et les faits qui sont a la base de la presente 
• • 

requele. 


Dans Kipp, la Cour Supreme avail dd- 
cide que le premier juge en maintenant une objection prelimi- 
naire avant memo 1 •enregistrement d’un plaidoyer et ayant erre 
en droit dans sa decision, avait decline sa juridiction d-enten¬ 
dre le prods: Cost done le procls qu'il avait juridiction 
d'entendre que le premier juge avait refuse d'entendre: il n'y 
avait clone pas eu de decision sur le prods lui-memc. 


Dans la presents instance, lc 
dc pair, a rc?u la denonciation, a tenu une cnquf-tc (pro 


juge 

cr.quotc) 
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i, cr falsant, i 1 a cxurce la juu* 

..... lui c« P»r »- *• 

4 0 r >. 3 du code criminel. 


c:t a I'onmi i'ih cV.'Cl: ion: 


Cos const .stations etant failcs. la 
Cour pourrait df s a present conduro au rejot do la reqocte. 

Cependant, on veut prdtendre quo 
1.ar.6t Kipp dappJiqt.e a la presente instance et on entend 
souuiottre a la Cour que le juge do paix s'est mnl di rige on 
droit, ct qvc, par consequent, la Cour pourrait soit corrigor 
ces errourr. do droit ou ordonner au juge do paix d cxan.ncr 
do nouveau la denunciation on function do nouvelles directives 
do droit quo la presente Cour pourrait lui donner. 


La Cour, sans admettre 

Kipp s*applique a la presente cause, a quand memo 
dossier on regard dcs erreurs cn droit alleguees 
commiscs lc premier juge. . # 


que 1 1 arret 
examine le 
qu 1 aurait 


Le juge de paix ccrne 


fort bicn la 


question qu ' i1 


avait a decider cn affirmant. 


.j c cr ois toutefois quo le coeur du probleme est 
avant tout de savoir si oui ou non 1•ecoute elec- 
tronique (wire-tapping) avant le 30 3 " 1 " J? 7 -. 
ctait ou non legale (illcgale non souler.-cnt d.ns 
le sens general de dofendue comme telle par la 
Loi (178.11 du c. cr.) mais aussi dans le sen» 
de generatour do crimes). 


s ur len nutorit.es 
judicit’uso: 


Le juge dc paix appuie 
suivnntes qu’il commente d’une 


sa decision 
fagon fort 
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_ K. v«; CMK.pn.rn < l ...If, 1073, 11 C.C.C. (?o cd) 04; 

20 C.K.ii.f*. 14 b; 

.. Copo) .<i:d r t Adi, ,,n fl *1. 7 C.C.C. Ue ««» P- 343 : 

I k! vi; liar[on U lU.y t) Lo^,5c, ''s 1 -'31*2-74 , District of York County 

Court; 

- R. vs Denjnrdi ns et Anui-u, C.n.R. 74-9100. 


Jo crois appxopno 


de faire les 


remarques suivontc 


Le premier chef de la dcnonciation 
coraportait une accusation dc conspiration pour conmettre des 
vo is de telecommunications: a l'audition de la requite, le 

savant procureur do la requerante a argumente longuenent pour ^ 
tenter de convaincre la Cour que les faits revelds par la P re- 
cnqufilo du jugc de pnix etablissaient d*une part des vols de 
telecommunications (207(1)(b)) et d'autre part une conspiration 
pour commettre ces vols (423-1-d). Le procureur de la reque¬ 
rante a soumis que le simple fait d* interceptor des conversa¬ 
tions tdlcphoniqucs par une personne k qui ces conversations 
no sent pas destinies, constitue un vol de telecommunications 
au sens de 1‘article 287-1-b. 


* r Nous ne pouvons partager ce point 

de vue: 1'article 287-1-b ne peut prevoir lc vol d’une pro- 
nridte puroment ••intellectuelle"; cette disposition du code 
crimincl suppose une evaluation on argent, pour determiner, 

* entre autre, la juridiction du tribunal(art. 483-a c. c..). 


C'cst en vertu de nouvclles dispo¬ 
sitions du code crimincl que l'lcoutc electroniquc cst defen- 
due; r.i l'iceute clectronique nvait etc defcnduc par 1'article 
207, i 1 ll.iit inuti )c d’edictcr do nouvclles dispositions spo- 

eifiques. 
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I,;i cause dc Chapman et Crar.Gc, «.0 
C.K.n.r.. , p. 145, it * cat pas d'un grand sccours a la reqeeranlo: 
dans cotie cause, les accuses avaient a repondro a unc accusa¬ 
tion do conspiration pour commot tre nn acte defendu par 1'ar¬ 
ticle 13 2 du ••Telephone Act" dc l'Ontario ui se liscit ainsi : 


"Every per 
convftrsal 
line not 
divulgos 
tion or in 
di reeled 
summary c 
than $50. 
than thii 


..on who, having acqu 
ion or message passi 
addressed to or into 
the purport or sub;..I 
lo.'.suge, except when 
so to do, is guilty 
■onviction is liable 
or to imprisonment 
: t y days, or to both. 


i red 1 ; now ledge of any 
ng over any telephone 
nded for such person, 
nnce of the convt rsa- 
1awfully authorized or 
of an offence and on 
to a fine of net rjore 
for a tern of not more 


Dans la cause de Chapman et Giants, 
nous sommes loin de la conspiration pour commcttre des vols 
de telecommunications au sens de 1'article 287-1-b du code 
critninel. 

Si les actes reproches dans la de- 
noncialien ne peuvont constituer des vols de telecommunications 
au sens dc 1'article 287 du code criminel, il est bien evident 
que 1'accusation do conspiration pour commettre ces actes ne 
tient pas. -- 

Les chefs 2, 3. 4 et 5 de la denon- 
ciation comportaient des accusations dc conspiration pour com¬ 
mettre dec crimes do mofait; lc crime dc mefait est prevu a 
1 * article 387 du code crimin--l. 

Layardc, Droit penal canadien, 2e 
edition, page 954, arliculc ainsi les elements cssentiels du 
dime tic nmfaili 


1 


J 
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f . trc declare coupablc _ 

ir-mS-ii" in'pour^u’ doit .nouver quo Vaccu.c: 

a) a volontoirc-t-.-nt (MCU)^ bi<jn imrocu blc ou meu- 

i) deU.ut- ou dcun ^ 3 , a rcn du dangereux, in. 

ble main corps’ c 

tile ou inoflicacc ou 1 . cnp ioi, la Joui5- 

ii) fciiipcche, inu^rc.pu ou get d . un bion ou 

saner ou '^ c»,ploi! la jouiao.nee ou 
KxS^ttation^oiii- crun bien. 

b) s'il avait un in* ^^er" ( 3 BC( 3 ) (b) ) . 

i) a pgi dam, ie • 

*ii) 's» U cause ain.si un danger reel poui 1 nuisance 

P»“tn SSd i, biens public, ou pb««- 
mo 1 cix w J 

ou , . „ 

. , nartiel dans ce bien 

<=> ;Uc<3;i v .i)‘»f* * in “ 

causd un nolait a 1 9 

i) d‘un bien publlC^OU 

ii) d* un bien prive. 

L .article 386(2) du code criminel 

. . __,, r 1 • individu accu- 

prevoit un »oyen do defense bien precis pour 

s6 do me fait: 

■•Hoi n. aoit •«. 

r-i «■ - l,, *“ 

et avec apparence de droit. ^ 

Dans la cause actu.ll., outre que 

1•intention coupable cat manifested inexistante. il 

1 » 'faits" se prevaudraient avec 

. lir f ,uc les auteurs de ces "mefaits se P 

, \ 386(2); 1*importance dcs op^ra- 

r.uccl-c do la d6fense pr6vue a 306(2), 

, , \ 1 , lecture des depositions 

tiono -Wig..- '»“”*•"* * la , , cob niM „ • 

. r p.tonfiudo ot Lavallte dovant 1« J“9“ a / 

~ rr: 

..Vegas- ont agi avec une justification ou excuse eg- . 
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Ilea'. ion c u i ::cuse otnnt 1'import once, dun* 
dr 1 'enqufto qui c'L.lit contfu i to a l’cpoque 
j,io„ RU 1 une gi ancle ochellc do crimes scvcremcnt 
code criiuinel. 


1*interit pu- 
sur .la cor.nis- 
punis pf.r 1c 


PalenatHi > t L.ivallce n'ont pas cor,- 
miK U . nrlait. prove J* 1 * article 3U7 uu code criminol , parce qu'i) 
... t , ,, u .ilr. n ' avaionl pas "1 • i mention coupal»le"; do plus 

ilf. ava’M r.t unc jusli i i cation ou excuse legale. 


L'accusation de conspiration pour 
cominrl.l re d; s mefaitc no peut done tenir. 


Los chefs 6, 7 ot B do la denonciation 
comport., it nt dcs accusations do conspiration pour offectuer un 
projot illegal dc-fc ndu par 1'article 25 de la loi incorporant 
.•The Moll Telephone Company of Canada". I860 Statutes of Canada. 

c. C7. 


IP article 25 de la Joi en question se 


lit ainni: 


» Anv person who shall wilfully or maliciously injure, 
molest or destroy any of the lines, P° st ® ” 
material or property of the Company or in any way 
wilfully obstruct or interfere with the working o. ^ 
said telephone linos, or intercept any message trans¬ 
mitted thereon, shall be guilty of a misdcmeanoi. 


Lc juge de paix pour motiver sa de¬ 
cision, cite le jugement rendu par le juge Grant de la Ontario 
High Court dans la cause de Copeland ct Adamson «. al, 7 C.C.C. 
(?c ed.), page 303. 





* 
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Aprc.u avoir cite J e meric article 


25, le Juge Gr«.•*>i ajoutci: 


!• 


The only 'part, of 
would bo broached 
"interfere" or "i 
tuning in on a to 
ii od by either 
F.ncj>ifh Pictionar 


r.uc’i section which it wight be- said 
by wire-tapping would be the word:: 
nterccpt". Can it be said that Us- 
lepl.onc conversation is properly o^s- 
of such toirnsV The Sb.ortei Oxfoic. 
y defines the word "interfere" as 


follows: 


"To interpose - intersperse; to strike against each 
other; to come into collision; to exorcise recipro¬ 
cal action so as to increase, diminish or nullify 
the natural effects of each." 


It defines the word "intercept" as follows: 

"To take or seize by the way or before arrival at 
a destined place; to slop or interrupt the progress 
or course of; to interrupt communications or connec¬ 
tions with." 

I do not believe that wire-tapping which does not impede 
the conversation between the parties nor impede its 
progress can form a breach of such section bccau.^o the 
material before me does not indicate that the audio 
surveillance creates any disturbance of the conversation. 


On peut, dans la presente instance, 
affirmor comme le Juge Grant que le "material" devant le juge de 
paix n' indiquait pas quo l'eco,ute par Lavallee. a cree une per¬ 
turbation de la conversation. 


* Le juge de paix a, avec raison, de- 

cide qu'il n'y avait pas eu infraction a l'article 25 de la loi 
incorporant "The Bell Telephone Company of Canada". II suit 
qu'il a eu raison de ne pas donner suite aux chefs de la denon- 
ciation qui inculpaient Patcnaude et Lavallee d'avoir conspire 
pour entreindre ledit article 25. 

% 

« 

Lc chef nuncro 9 dc la denoncistion 
comportait une occupation de conspiration pour cffcctucr un 
pro jet illegal, d.* rendu par l'article 24 dc la loi "The Quebec 
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,|i ,,;,h Tt It J lion** Companies Act", l'.’C-l, K.S.Q. , c. V.UO. 


Cc-i article 24 sc lit ainsi 


"I'.vory pc. -on who liMfrm to or acquires Knowledge 
of any conv. rr.alion or message passing over the 
linos ol a tolt-phono system, not addressed Vo or 
intended foi such person, anti divulges the sar.c 
of the puvpM-t or sol ; lance the reof, except when 
lawfully uutheized or directed so lo do, shall 
ho liable it. the ra:.it penalty and imprisonment es 
are enacted in section 23 U.S. 1941, c. 298. s. 4. 


Le juge de paix, face a la preuve 
qui el a it faite dcvant lui, en viont a conclure quo Lavallce 
avail ole ley. 'lenient autorise ou mandate par Patenaude pour 
so livror a 1 ’ ecoutc ^elcctronique , done quo Lavallee etait dans 
ies radios do 1‘exception prevue a !•article 24; d'ailltuis, le 
jugc d.- p.tix ajoute: 


"si j 1 examine la preuve faite devant moi, do dois^ 
me rappeler quo le motif qui a pous.se Patenaude a 
autoriscr les operations "Vegas" sc degage facile-^ 
ment et e'est indubitablemcnt le meme qui a pousse 
le legislateur a adopter 1'article 178.12 du code 
criminel." 


‘ Quant k Patenaude, son temoignage 

dcvant le jugc Mishlcr revele qu'il avait lui-m3ir.e etc auto- 
ris.e par le Pirccteur general de la SQrete du Quebec, son supe- 
neur immediat, ot le Ministrc de la Justice. 


D'ailleurs ret article 24 se rappro- 
chc presque textuollement de 1'article 112 du "Telephone Act' 
ilo 1*Ontario quo nous avons cite plus haul et. qu'il convient 
do ci tor dc nouvcr.u: , 

"112. . -c ry person who, having acquired Knowledge o. 

any conversation or message p.-.s.Jng over any telephone- 






ft 2084 


«1 j„ ■ no I ;kUU (TH'll to Ol 1 1 ' 1 ' • 

cl j ' VI ) tl ■ pi! * I l OX ‘." U “ ‘ 

iion oi i : ■ 

or direct.- l :•* to bo, is 
on .'■•in ri-.rv conviction is 1'ub•o to 
more than $f.O or to i».=; r lit lo 

more 11 4.1 n thirty day: , oi to both. 


i nl elded lot • ttrh ]•< r: ■: 

.me: tb • ' or.v < , 

!v n 1 tffuUy * ■: hr.-t . . ■' 

:.ii i I t y ol ..n o ' /•■nr - 
1 , 1,1,1c to a f Jlie of not 
. : i . nt i or a t or I., of n: 


ron <« nl, ci tor plus hnut, 
„rt iflo 11? continue: 


Dans la cause da Copeland ft /.dal ¬ 
le Jngc Grant, apri-s avoir cite cot 


»•,, i, in 1v pet-r-,1 in, rurh portion thi the offence 
thoreby coated is the ■■ (divulging) tne .purport o. 
substance, of tie conversation or r.cEs.^o. except 
When lawfully author! i-eu of oi reeled so to dr. 

Snows that one.wi > » |/ t £".. : 

of a conversation or message pass - r.g °' 1 1 ‘' 

1 no and refrains from relaying th. same to another 
person would not be guilty of an of'once under sue> 
section Howevi r, one can r. .rely assu. e that b I» < . 

ft fiioer vho has acoui rod information in such au..uri-c- 
manner which he determines is helpful in the c< tecion 

•• zsjffzrt&J&Xl in: K-c-!U « 

a vitner.,. a, u» trial of tl,.- n«™» ai«CqiM " 

went if it is relevant and admissible. Tht dnu-qm. 

“ the .In.,. 00 Obtaia.o la not By such toe, ™ 
created an offence if the recipient is lawfully au i.o 
rized or directed so to do. 

The policy statement referred to mal.es it clear that 
!, police officer is only permitted to use audio sur- 
veui 1 lance •- hen approval in each f s g!ven by the 

chief of police and only then when in the latt.r s 
ooinion there is reasonable and probable cause to 
believe that, a criminal offence has been or is about 
to be committed. In deciding whether the police of.) 
cars or the commission are acting unlawfully in 
ing such course, one should have in Bind th.. duties and 
responsibilities of a board of commissioners^ police a 
as well a: those of the police force ltscl*. 


Et plus loin, le Jege Grant ajoutc: 


“The material before me only indicates ^’“t “udio sur¬ 
veillance i: being used by the police 1.1 U.t*op:>Utan 
Toronto in lh» manner proscribed by such _ c 

incut of the hoard. This establishes tha- -ucl. i - , 
is used oily With the approval in cadi base o, the chrlr 
of police n r r n ted. only ..her. in hir opm’ei th'rc is rc.. 
Si.nal.lf and probable eau.-w to believe Uni a 
Oiienc. has been «.» is about to be committed. As 


V 
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«).n; now r.t .nc 1 .:;, such ini; r c <p l inn by a police o:’:o'r 
in my opinion «J c»c a noV amount to an o I - cm ; ag*. ■ . 

s. 112 of the Volcpfcom* Act (Ontario) lor the r--■«».> on:, 
r.nt out above." 


L' accusation do conopi ration j-oi-i 
comiiicltrc unc infraction a l'articlo 2-1 do la loi "The Quebec 
Telegraph & Telephone Companies; Act." no pout done tc-nir. 

Le chef nunoro 10 comportait uno 
accus.ation de conspiration pour effectuer un projot legal par 
des moyens illcguux, les moyens illegaux etant les contraventions 
aux articles 2G7-l-b et 387 du code criminel, 1*article 25 do la 
loi inoorporant "The Boll Telephone Company of Canada" ft 1'ar¬ 
ticle 24 do la loi "The Quebec Telegraph 6 Telephone Companies 
Act". 


Pour conclurc que ce chef d'incul¬ 
pation nc peut tenir, il suffit de dire que nous avons decide 
plus, haut qu'il n'y avait pas eu contravention aux diverr.es 
dispositions ci-dessus. • 


L'exnmen de la decision du juge cle 
paix nous a done conva;ncu que ce dernier n'a commi.s aucune des 
erreurs en droit que la requerante lui rcprochait d'ayoi com- 
mises dans 1'application qu'il a faite des textes du code crimi¬ 
nel et den deux (2) lois statutaires invoques. 

«* 

I.' arguir.on t at ion du procureur de la 
roquet .into- no noun a pas convainou non plus que la Declaration 
c.uwidii nm d r. droits ett l'ho. ,;o s'applique on l'csptcc. 
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E - CONCLUSIONS: 


paix a plcinemcnt ct 

tion. 


I,a Cour er.t d'avis quo lc jugc de 
d'une fagon judicieuse exercc sa discro- 


De plus, si on vcut soutcnir quo la 

/ 

Cour pourrait, apuos avoir constate des erreurs de droit, acco 
dcr I os conclusions .-ubcidiaires do la r equate, la Cour est d'a 
vis quo le jugc de paix n'a commis aucunc des erreurs de drojt 
alleguecs, et sur lesquelles 1' arguments:. in a poi to. 


".nandamus" est rejetec. 


EN CONSEQUENCE, la iequate en 
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CAUDA 


| PROVINCE OE QUEBEC 


DISTRICT OF MONTREAL 


A 2C88 


SUPERIOR COURT 
(Criminal Division) 


March 27, 1975 


Presiding Judge: 
Hon. G. DF.SLANDES 


MRS. MARGUERITE DASTI 


Petitioner 


MR. ANDRE DURANLEAU, Justice of the 
Court for Sessions of the Peace, in 
his capacity as Justice of the Peace 
pursuant to Section XV of the 
Criminal Code. 

Respondent 


JUDGMENT 


The Court has heard the parties, through their respective 
I counselors, on the merits of the case, has examined the proceedings 
I and the exhibits presented and has heard the evidence and after careful 
|consideration of the entire matter, finds the following: 

This is a petition for "mandamus" wherein the conclusions 


Jure the following: 


"IN VIEW OF THE FOREGOING, 

MAY IT PLEASE YOUR LORDSHIP AND THIS HONORABLE COURT: 
GRANT this petition; 


4 \ 
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ISSUE A WRIT OF MANDAMUS CHARGING AND ORDERING, the 
respondent Mr. ANDRE DURANLEAU. Justice of the Sessions 
of the Peace and Justice of the Peace pursuant to Section 
XV of the Criminal Code, to issue, in accordance with 
Article 455.3 of the Criminal Code, the sumonses 
required by the complaints and charges of the Petitioner 
Marguerite UASTI, sworn to before the respondent in 
Montreal on December 12, 1974 against the accused,Messrs. 
HERVF. PATF.NAUDE and CLAUDE LAVALLEE, charging them with 
the violations described and stated therein. 

ISSUE A WRIT OF MANDAMUS CHARGING AND ORDERING that the 
Laws of Canada and the Province of Quebec be applied to 
the said complaints and charges, to the evidence already 
received and to be received and to the accused, pursuant 
to such directives of law as this Honorable Court and 
Your Lordship are respectfully requested to apply to it, 
so that the entire matter may be determined in keeping 
with Law and Justice; 

The conclusions in such terms as may please the Court 
determine.: 


A. THE FACTS: 

On December 12, 1974 the petitioner appeared as 
complainant and presented before the respondent two identical complaints 
against two police officers, each one consisting of ten counts; each one 
of the ten counts in each one of the complaints charged one of having 
conspired with the other and one and the other of having conspired 

together with other individuals. 

Count number one charged one of having conspired with the 

other and other individuals with the purpose of committing a criminal 
act, to wit, the theft of telecommunications, a criminal act described 
in Articles 287-I-b and 423(1)(d) of the Criminal Code. 

Counts numbers two, three and four charged one of having 
conspired with the other and other individuals for the purpose of 
committing a criminal act, to wit, malfeasance, and particularly the 
malfeasance stipulated in Article 387(l-c and 4-a) of the Criminal Code 
the victims of such malfeasance being indicated in each one of these 
three(3) counts: Article 423(1)(d) of the Criminal Code. 
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Count number five charged one of having conspired with 
the other and other individuals for the purpose of committing a 
criminal act. to wit. a malfeasance, and particularly the malfeasance 
stipulated in Article 387-l-a and 4-a of the Criminal Code: Article 


42**<l)(d). 


> V l/ V a / • 

Counts numbers six. seven and eight charged one of ha- ^ 
conspired with the other and other individuals for the purpose of 
accomplishing an illegal aim. that is. commit three (3) violations 

stipulated in Article 23 of The Bell Telephone Company of Canada Act. 

. 423 (2)(a) of the Criminal Code. 

IH80 Statues of Canada ch. 67. Article Li t ) 

Count number nine charged one of having conspired with 
the other and other individuals for the purpose of accomplishing an 
1 1 legal aim. to wit, commit the violation stipulated in Article 24 of 
The Quebec Telegraph and Telephone Companies Act R.S.Q.. 1970. c. 286: 

Article 423 (2)<a) of the Criminal Code. 

I ' Count number ten charged one of having conspired with 

the other and other individuals for the purpose of accomplishing a legal 
;li „ by illegal means, in the sense that these means are contrary to 
Articles 787<l)(b). 387<4a) in relation to 387(l)(a) and (c) of the 
Criminal Code, to Article 23 of The Bell Telephone Company of Canada 
1 <180 Statutes of Canada, ch. 67 and to Article 24 of The Quebec Tele*- 

| graph and Telephone Companies Act, R.S.Q. 1970 c. 286. 

After having the complaints sworn to on December 16. 

1974 1 tlie Justice of the Peace proceeded to a preliminary hearing 
pursuant to the provisions if Article 453.3 of the Criminal Code. 

During this preliminary hearing. Mrs. DASTI was initially 
' heard as a witness. She introduced into evidence the record of the 
testimony g.ven by Hcrve Patenaude and Claude Lsvallce before Judge 
Hi shier on December 14 and 29. 1974. Subsequently Mr. Richard 'Toteau. 
Chiei tnspector of Hell Can*, and Mr. Be.na.d Coelute of QueU- 
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Security Force, were heard. 

After the conclusion of the preliminary hearing the 

justice of the Peace rendered his decision on December 23. 1974, a 

decision which ends as follows: j 

NOW, THEREFORE, having examined the law, 1 .u° n ^eli mi nary 
(sic) that if is not necessary to continue the 
hearing, accumulating additional details as to*he 
of the complaints; . , . 

grounds for me to he able to pursue them any further in 
accordance with either one of the provisions of Article 
455.3 of the Criminal Code. 

R. Cl .AIMS OF THE PETITIONER 

By her petition before the Court of the Queen's Bench. 

I the petitioner request the issuance of a writ of mandamus against the 
respondent in accordance with the alternative conclusions described at 

the very beginning of this judgment. 

By her petition for mandamus, the petitioner argues in 

general erroneous determination? on the law and these general arguments 
apply to the decision of the Justice of the Peace as a whole as stated 

in paragraph 9 of the petition; 

••9 It is respectfully submitted that the decision is 

illid in a, entirety ”“"1 

every one of the counts in each one of L, in ! t ions on 

complaints for the following erroneous determinations 

T refusal or failureto apply to the charged violations, 
to the evidence presented and to the » cc u"f “° "*“** 
to those designated as co-conspirators the P” nc1 ^ 
whereby an individual is presumed to desire the cons 
quence of his own acts; . j pn 

b) imposition during proceedings, of the 
establishing, through independent evidence, the 

c) 1 "application 1 *?^the acts, facts and fitted 

as evidence of the protective provisions of Article 

s^Lsrrjss-j ssrc 
3 i-ssu ° 
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nature, the value and the legal scope of this defense; 

e) a false concept of the rights and prerogatives of the 
police officers differentiating them from the genaral 
public and exempting them from the general application of 
the law and this in the absence cf any laws, statutes, 
regulations or council decrees or legitimate executive 
order decreeing, promulgating, ordering, or authorizing 
such an exemption or exception; 

f) an ill-founded pretension granting police officers 
the right or the power to authorize themselves and/or 
others, in the absence of laws, statutes, regulations or 
council decrees or legitimate executive order permitting 
that they be granted or granting them generally or 
specifically these rights power or authorization to 
violate the law of the province or of the country; 

g) the inadmissible application of the no less inadmis¬ 
sible principle that the end justifies the means; 

h) an unjustified interpretation of the law contrary to 
the Canadian Bill uf Rights whereby cit:zens are deprived 
of their rights to equality before the l..y; 

i) the substitution of the Justice of the Peace for a 
jury in the appraisal of such a defense of justification 
if it exists; 

j) an illegal interpretation of the law which runs 
contrary to the Canadian Rill of Rights inasmuch as it 

„ ,es not recognize the right of a ci’zen not to be deprived 
of the legitimate exercise of a right other than by due 

process of law; , , .. 

k) an illogical interpretation of the law whereby the 
police officers would have the power to grant themselves , 
the rights, power, privileges and authorizations that legal 
authority itself does not have the power to confer. 

The petitioner argues particularly erroneous determinations 

the law on the part of the Justice of the Peace relative to each of 

e counts; that is, in paragraphs 10, 11, 12, 13, 14, 15, lb, and 17 of 


P«»t i t ion: 


"10. It is respectfully submitted that as regards count 
number one of each of the complaints, the learned Justice 
of the Peace committed the erroneous determinations on the 
law that are listed in paragraph 9 above and further erred 

in law in: . , . 

a) interpreting of article 287-i-b by considering th 
heading and the marginal notes rather than the text itself 
of the article; 

b) interpreting the said article as though it were drawn 
on the same terms as Article 283 and contained the same ( 

basic elements as the latter: . ; 

c) imposing on the proceedings the burden of establishing | 
by independent and specific evidence the animus fuandi i 
of the accused. 

11 It is respectfully submitted that in reference to 

counts numbers 2, 3. and 4, which do not differ with each 
other except in the names of the victims, the learned 
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Justice of the Peace erred in law: 

a) in the manner described in paragraph 9 above; 

b) by interpreting as he did Article 387-1-c of the 
Criminal Code; 

12. It is respectfully submitted that in reference to 
count number five the learned Justice of the Peace erred 
in law in: 

a) interpreting as he did article 387-1-a of the Criminal 
Code; 

b) applying to this offense the maxim of De Minimis non i 

curat hex"; j 

c) committing the erroneous determinations on the law 

described in paragraph 9 above; 

13 It is respectfully submitted that as regards count 

number 6, in spite of the fact that the understanding 
between the accused had been proven and evidence had been j 
established that the lines, material and/or the property 
of Hell Canada had been voluntarily damaged and/or 
disturbed, in spite of the fact that Article 25 of the Act | 
to incorporate the Bell Telephone Company of Canada is 
still in effect, the learned Judge did not render a decision 
unless his decision is implicitly included in the one he 
rendered relative to count number 5 and count number 8 in| 
which case it is tainted with the same errors as the 
decision rendered relative to the latter counts, 

14. it is respectfully submitted that with reference to 
count number 7, though the understanding was proven and it 
was established that the telephone lines had been voluntar-j 
ilv interfered with and/or damaged in violation of Article^ 
25 of the said Act by the accused, the learned respondent j 
did not render a decision, unless it was implicitly included 
in his decision regarding counts numbers 5 and 8, in which 
case the same error of law affect the said decision 
equa1ly. 

15 It is respectfully submitted that with reference to 

count number R, the learned Justice of the Peace in addition 
to the errors of law described in paragraph 9 of these 
presents, also committed an erroneous determination on the 
law in his interpretation and application of the said 
Article 25 of the said law, by attributing to the word 
"interception" a meaning and a scope unjustifiably limited 
contrary to current language, usage, general legal 
interpretation and scope of the rules of interpretaion ot 
the statutues. 

16. As to count number 9, it is respectfully *>jbmitted 
that the learned respondent erred in law in the manner 
described in paragraph 9 above and that he further has^ 
erred in his interpretation of the word "authorization as 
it is used in the text of the cited provincial, law, more | 
particularly to Article 24 of the said law. 

17 By refusing to issue the summonses requested by 

count number 10, the learned Judge DURANI.EAU erred .n law , 
in the manner indicated in paragraph 9 of these presents, 
and further erred in law by interpreting Article 4. 1-2-b 
of the Criminal Code in such a way that the intended lawful, 
legitimate and even praiseworthy objects and purposes 
constitute a dismissal of the charge- which is equivalent, 
for al' practical purposes, to the abolition and abrogatior 






7 - 


2B94 


of this legislative provision." 

The petitioner, therefore, basically founds her petition 
I I I>r mandamus on, according to her claims, the erroneous determinations 

on the law of the Justice of the Peace. 

In the first place, it is the meaning of the allegations 

i, H , paragraphs IH and 19 of the petition: 

* 1R Your petitioner respectfully submits that except 

for the errors in law argued above, she would not have , 
been deprived of her rights and privileges as a citizen, | 
lo have the accused brought to Justice. 

19 Your petitioner represents with deference, that 

the fart already established as evidence, legally justify 
tin' issuance of the requested sunraonses or at the very 
least , continuing to receive the evidence the ques¬ 

tions of law have been settled in accordance with the law 
and that the cited errors of law essentially and materia 
affect the exercise of the consideration and of the 
appreciation of the case by the respondent and have unduly 
influenced his opinion and have prevented him from ^ 
discerningly and legally exercising his discretion. 

In the second place, during the hearing counsel for the 

petitioner formulated the following proposition: "By his erroneous 

^terminations on the law, the Justice of the Peace deprived himself 

,f his jurisdiction; by his erroneous determinations on the law, he 

necessarily place himself in a position wherefrom he cannot legally and 

judicially exercise his discretion. 


C. THE MANDAMUS IN VIEW OF THh PET ITIONER’S CLAIMS: _ 

Initially it is appropriate to inquire whether the remedy 
or MANDAMUS is available to the petitioner, taking for granted that it 
has been established that in fact the Justice of the Peace made 

erroneous determinations on the law. 

MANDAMUS is a remedy used to compel a Judge of a lower 

court or an officer of Justice in general to discharge his judicial 


illlt U*S. 
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The MANDAMUS recourse, therefore, exists to compel a Judge| 
of n lower court to discharge nis duty if he refused to do so; but if 
the duty has heen discharged, the recourse of MANDAMUS is not available; 
in spite of the fact that the decision is incorrect and no Superior 
Court can reverse or modify such derision or order the judge to reach 
a different conclusion save in truly exceptional circumstances; as for 
example prejudice, bias, personal interest or dishonesty. 

The question which arises, as regards the MANDAMUS, is 
to find out if the lower court refused to exercise the discretion that 
he must exercise, and in such a case he can be compelled by MANDAMUS to 
exercise his jurisdiction or if, on the other hand, he has exercised 
his jurisdiction and has reached a decision or conclusion, in such a 
case the MANDAMUS is not the remedy, no matter how mistaken the 

decision or the conclusion may be. 

Such principles seem well established by doctrine and 

jurisprudence: 

1. Tremeear's Criminal Code, 5th edition, pg. 1595 
(6th edition, ng. 1427): ___— 

"The question which usually arises in such cases is whethe: 
the inferior tribunal has declined to exercise a discretion 
which it should exercise, in wl.icb case it can be compeliei 
by mandamus to exercise its jurisdiction, or whether, on 
tiie other hand.it has exercised its jurisdiction and come 
to a conclusion, in which case mandamus is not the remedy, 
no matter how erroneous the conclusion may be. 


2. Short i Mel lor, "The Practice of the Crown Office" 

2nd edition, page 19 8:_ 

"Where any tribunal, inferior Court, or body or persons 
charged with the performance u 1 a public duty do not 
discharge that duty, mandamus lies to compel them to do 
it." 

page 200: 

"Tlie question is not whether the tribunal has been right 
or wrong in the result of the exercise or their discretion 
either upon the law or upon the facts, but whether it has 
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of Alberta: 


in fact exercised it. 
page 206: 

"Whether a magistrate has come to a right conclusion or 
not, either on the law or on the facts, cannot be inquired . 
into on mandamus, but only whether he has adjudicated; 
but it must be an adjudication within his jurisdiction and 
according to law." 

3. Salhany, "Canadian Criminal Procedure", 2nd edition, 
pages 311 and thereafter. _ .. — ■ — --— 

A. Evans v. Peace and Attorney General of Alberta, 

8 C.R.n.s. ■ page 201: ___ 

This is a decision of Judge Riley of the Supreme Court 

"The law respecting the same has been well established 
over the years and can be summarized on the basis that any 
inferior court or board or person may be required to 
perform hia duty if he refuses to do so, but if the duty 
is performed in any matter judicial in nature, certiorari 
and/or mandamus will not lie regardless of whether an 
incorrect decision is reached and no Superior Court can 
reverse or alter any decision or direct the inferior court 
to come to a different decision, save in such exceptional 
circumstances as prejudice, bias, personal interest, 
dishonesty or the like. 

Mandamus cannot lie with respect to the magistrate 
performing his duties, as all he is required to do under 
the Code, is hold a hearing, fairly listen to the 
representatives of the applicant and then within the 
discretion granted to him, come to a dete nination. The 
magistrate cannot be required by mandamus to hold another 
hearing for he has already properly held one. 

Mandamus cannot lie to require the magistrate to issue a 
summons or warrant, for such is a matter that is wholly 
within his discretion. Even if the magistrate were to 
make erroneous determinations on the law in exercising 
that discretion, mandamus cannot lie.: 


In this care of Evans, Judge Riley cited a great number 

of decisions. 

In the decisions cited in Evans, it is undoubtedly 

appropriate to point out the following. 

a) R. V. Parke '.1899), 30 O.R. 498, 3 C.C.C. 122: 

"It was the duty of the police magistrate, upon receiving 
the information, to hear and consider the allegations of 
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,,i i In informant, ind if of the opinion that cause for 
,.* .1 warrant or sunmons was not made out, to refuse 

And, having so acted this Court has no jurisdiction 
.,V. , ii.ii. It is t,:• judgment, not mine nor that of any 

,l„ , .. Court, Whirl, is to he exercised under 

, lM , vt*i (In. f‘i iviCmlo." 

fill! ■" O.H.R. 10, ' "• ■ 

,1 i i , ,*„•*. u«n. •’« Broom) (affirmed , 

I...0.0. !0>, IS «*.«•.< . ?'»'*): 

** 11 J ( ' .» , f. I I •*) HI i: ii! up. •*« I • t 'IS inp «•’ 

, , , , i . til. , t i t # • » • i «’w ' n I h i.s (.'Mil. 

, , „ I I... I. . .. e.1 I" .•At ttf.U.B. IHh. t'.C.C. : 

l.’S: 


■ * '1 1. 

( , 1 i * m- ; • * M*i I * 1 

. . 1. u 

tli.it if tin 1 Mn>’i 

t rule 

Il f 

J,,,,,!. * 1 |a.- !• ' i ! of 'i 

1 . ilKJUi 

ii wimi nrrivim’ 

.it on 


,, ... ' ,|| 1 r.t 1.11 

». ili.-.f! 

1 i .l in 1 In i H• 

’ l t 1 OTIS j 


| ., . . .Ill ! .1 1 II.lit 1 , ' ll **• ' 

iMirl •• i 

. no jurisdn t t■ mi 

to 

i ui 

1 .. .illltiUf.il »l I’l.TV 

,f i ‘;.i>» rci 

witli tl’* 1 i nnclus tens 

l. .i • 

t .. ? iu.i 1 iw wit i * 

Ii I lif M 

i ».istrntc* arriviul 

fit. 

1 

•11 

i,ii \ j • . i 'in i •'f , 

i 1'»1 A I , 

70 R.1..N.S. 237, 

25 


i . i i * ’ \, 0 l». I-. K. 

WO: 




.1. i i 
Con' 
iUm i 
our 

(I I Hi 
IT I I 

•It i 

nol 
... .1 
t In-1 
If HIP 


I .1 

ill' 

I •. 

I ' 

. I 

» I 

fill 


: . i,l.' one cannot take action hv way of' 

,, , , , v 1st r lie to have him render one 

, ,||„ , i i. , mot her; that would be to make this 
,,,, i ,.| s,,|.11 t v way of mandamus from those 
I,,, luri diet ion certainly docs not exist in 
. ,.... . , ,i would he to interfere with the 

] ,, t.,.1, i« left to him by the above mentioned 

s . . The respondent simply answered 

, , ,1 It.prune of his discretion, he had 

lit le issue the warrant for various reasons 
e.ve.i at the bear in*. I think that we could stop 
in.I decide It I t lie re is no reason for the privilege^ 
ol mandarin ' r the varying of that judment." 


,.) Tl " • < UWI) , In Quu. 8.C. 253, 

,7. de tur. AllS, ) C.r.c. jP: 

|,i | ,,.* inv opinion upon the merits of the case 

. trate I,as upon him the entire responsibility of 
, ti e warrant. All I say is that a mandamus cannot 

I,, t,,, m .,e it ha not been shown that he has omitted, 

1 | r ef „n;d to perform his duty... ami that even 

,( I ,1,,| ,p re. 1 lie the allegations of the complainant and 
..vide,,..- dill* iently from him this would not justify 
in i ml erfVi mi e." 


I ) 


l.x 


to hill .. (IH‘»4» A.C. 16: 


••„„, ... the Oueen’s Bench refused to interfere 

le mud .is They said: The fust ices have heard and 

i, i erm i in (I it; here is the record; here is the determination. 
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They may have gone wrong, but if they determined wrongly, | 
we cannot interfere upon this application. 

g) Ch ar leson Assess'-..Tit , (1^15), 21 B.C.R. 281, 8 W.*.K. 
930, 22 D.L.R. 240 (sub. nom. Charleson v. Byrne). 

"It is settled law that where there is cast upon any 
authority a duty of a public nature, that duty must be 
discharged, and in default recourse may be had by way of 
mandamus to compel its performance, yet it is to be well 
remembered that it is only in the case where the inferior 
tribunal clothed with jurisdiction tc hear and determine 
the matter has failed to exercise the jurisdiction, tha 
the remedy may be invoked, when granted it cannot be in 
the wav of directing that the jurisdiction be exercised in 
anv particular manner, that is, mandamus is only avaiiable 
Where it is plain that__there had been no exercise of the 
jurisdiction conferred." 

h) Fletcher v. Wade . (1919) 2 U.U.R 1 at pg. 2, 45 D.L.R. 
91: 

"The Court of Revision is a judicial body and this Court 
cannot review its proceedings in the sense of inquiring 
into the correctness of the Court's conclusions. If 
mandamus will lie at all to a Court of Revision (which in 
the result I do not need to determine) it will only lie 
when it is made to appear that the Court has not heard and 
determined the complaint: when it has either expressly or 
virtually declined jurisdiction. If the Court of Revision, 
in good faith entertained the respondent s appeal and 
adjudicated upon it, there can be no inquiry here * s 
correctness of its decision. We cannot sit as a Court of 
Appeals to review proceedings." 

i) Rex v. Neff . 3 C.R. 89, (1S47) 1 W.W.R. 640, 

88 C.C.C. 199: 

"The question which usually arises in such cases is whethei 
the inferior tribunal has declined to exercise a discretion 
whirl, it should .xercise, in which case it can be comp* 
led by mandamus to exercise its jurisdiction, or whether, 
on the other hand, it has exercised its jurisdiction an 
come to a conclusion, in which case mandamus is not a ^ 
remedy, no matter how erroneous the conclusion may h . 


Re Ault; Ault 
438 hendnote: 


Read, (1956), 24 C.R. 260, 18 W.W. 


"Where a police magistrate in the proper exercise of his 
discretion has decided a matter within his ,..risdiction 
mandamus does not lie to compel, him to reconsider it, how- 
ever wronp, the decision way be. 

5. Re Blythe and the Queen, 13 C.C.C. (2nd ed.) 192 _^ 

In this case a petition for MANDAMUS was granted; Judge 
of the Alberta Supreme Court explained his decision as follows: 
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"He (Counsel for toe Crown) also submits tnsl thid Cour. 
is without jurisdiction to grant the application because 
the Justice of the Peace has exercised his discretion 
and has made an adjudication and mandamus does not lie, 
there being no appeal therefrom even if this Court does 
not agree with his conclusions: R. v. Jones, (19 > 

”2 C C C. 374; R- v. Cou'hlan, Ex p. Evans, (1-7C) 3 C. . 

61, 8 C.R.N.S. 201, 70 W.M.R, 321 sub nom. Evans v. Pesce. 
That is so if the adjudication was made according to law, 
that is. if the discretion was exercised judicially 
following a proper hearing, but the resons given by the 
Justice of the Peace herein do not indicate whetner or not 
he believed the witnesses who testified before him and 
made a decision based thereon, or whether he was governed 
bv extraneous considerations which prevented hrm from 
conducting a hearing upon the merits. In those circum¬ 
stances, 1 think it proper to remit the matter to the 
Justice with a direction that he review the matter and 
consider all proper evidence and render his decision as 
to whether or not a case has been made out to indicate 
that there are reasonable and probable grounos 
helieving. that the constable has cromitted one or both of 
the offences referred to in the information; and I so 
order." 

b. Re Lapinskv, 47 C.R. : 

The petition for mandamus was refused. Judge J. Brown of 

the British Columbia Supreme Court expressed himself as follows: 

"From tne above it will appear that, lixe counsel,! 
deplore the decision made by the learned magistrate. But 
this is mandamus and the Court does not act merely if a 
judicial official sought to be coerced by the writ is 
wrong.'* 

In this decision. Judge Brown cites the dec sion in Rex 
V. Hauna and McLeon, 57, B.C.R.52. 1941. 3 W.W.R. 73 and particularly 
the following excerpt from Judge A. McDonald’s notes, and on this point 
Judge McDonalo has concurrence of his two (2) colleagues of the Brit is 
Columbia Court of Appeals: 

"1 think it is clear that mandamus is a remedy to compel 
the exercise of jurisdiction nv a tribunal that has 
refused to exercise it; and when we speak ol an infer J°^ 
cour having exceeded its jurisdiction we Eim P^ mea " 
there is a lack of jurisdiction pro tanto. When a Court 
has entered upon a case and has given a decision however 
outrageous, it seems to me impossible to say it has 
refused jurisuiction. To take that course “Vetter 
sit an appeal on a tribunal and to make mandamus another 
form ol appeal. Although, as stated above Courts have 
Often taken that course, 1 think that on the weight of 
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authority it cannot be justified. In order to justify 
awarding a mandaims to a county court judge who has given 
a judgment, however absurd, the Court JS 

judgment is no judgment, but a complete nullity• _ 

however, very high authority to show t h ^ a judgment can 
not be treated as a nullity merely because ^ he 
below has held nc proper hearing and has refused to he a 
or consider evidence. In my opinion the County Court 
judge had jurisdiction to enter upon the hearing of th * , 

appeal; he did enter up'n it; he was entirely wrong, I thi ft 
in the course he took, ior the plain intention of the 
Criminal Code is that he ought to have tried the case on 
the merits. Nevertheless, I have concluded that Robertson 
T for the resons given ’’n his judgment and on the 
authorities above mentioned, was right in hiding that he 
was powerless to compel the judgein those proceedings 
do otherwise than he had done." 

The decision in Lapinsky refers to some other decision of 
L British Columbia Court of Appeals: That is the decision ft. v. Ju dge 
L rl.o County Court of Westminster , 57 B.C.R. 70, (19*1) 3 W.W.R. 557, 
L, C.C.C. 325, (19*1) 4 O.L.R. 6*1; in this case a mandamus had been 
granted to compel a judge of the Court of Comte to hear an appeal 
relative to summary convictions, after this same judge had refused to 
hear this appeal because he did not have jurisdiction 


hex v. Countv Judge of Frontenac, Re Mcleod and AmirO j. 
25 C.C.C. 230: 

"No doubt, the High Court of Justice, exercising the 
powers of the traditional Court of King s Bench, “ay by 
mandamus command an inferior Court to hear a case within 
Z lurisd^ion of that Court. But where such court has 
do.ided a matter within its jurisdiction, however wrong 
that decision may he, mandamus does not lie to compel 

reconsideration." 

« Two ouinions should be pointed out; the facts which 
brought about these decilTons resemb e the situation 
in this matter: the opinions are the following. 
r. v. Jones. 1970. C.C.C. vol 2. P- 37* 

Re dokor, * C.C.C. (2nd) p. 177: 

In the Jones opinion , the magistrate had "accepted" a 

I complaint hut had refused to issue a warrant; by mandamus it 

requested that an order be given to him to issue a warrant; on the first 

(point. Judge Ruttan of the British Columbia Supreme Court said: 

"1 pause here to note that this Court cannot in any event 
direct the Magistrate to issue a warrant as the informant 






f 
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lia , requested by his motion. This Court may °"ly direct 
the Magistrate to hear the matter again ^consider 
proper evidence and render his decision. If on a 
rehearing he comes to the same conclusion after a P™P er 
hearing of the evidence, even though he ®ay err tn hi. 
conclusion in law or fact, that is no ground for 
mandamus. 

Judge Rut tin then continued: 

"It cannot he denied that Magistrate Jone^in ^pre-nt 

ex*parte'before hilTa^helade a ruling as to his -ncl-j 
sions from that evidence. He ^“^‘officer had done 

been'e stablished'ei ther'by 1 the evidence -bmitted or from 
,inv inference to be drawn from the evidence submitt . 

Counsel for the informant submitted that once the illegal 

the informant to do so, and may proceed on b “* B 

»«i.. hi.»-■ 

- T* ™ 

- - »• — 

s] sras^sss arr«ri£ ’ 

4 nnf to hp challeneed on mandamus. In 
discretion and not to be cnaiie k nf . r tirular the 

reaching mv conclusion 1 have considered in P art ‘ c ^ 

fcSSS.’T!:.t-WK.» l T2*a. < 22- 

ities there referred to." 
in the Rokor opinion , the Justice of the Peace had refused 

accept the complaint; Judge Galligan of the High Court of Ontario, 
expressed himself in the following terms: 

" Mr . Bokor contend, that a ^ f'^'.'’person 

.ESI"? offences against the criminal 

law. He contends further that ‘"^Uh his contention 

corrected by a mandamus. 1 quite aRr „.tice of ' 

in law and that mandamus does lie to c<x«pel a Justice 
the Peace to accept an information. 

The judgment rendered by the High Court of Ontario in the 
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CISC of R. V. Justice of the Peace, ex parte Robertson. 2 C.C.C. (2nd edj 
pg. 416 approaches the Bokor opinion. 


9. Likewise the Court referred to the following opinions: 

- ,<e Regina and Carpenter, 5 C.C.C. (2nd ed.) 28 

- Re Adelphi Book Store vs The Queen. 8 C.C.C. (2nd ed), 

- Re Chambers, 13 C.R.n.s. 185 

- Re R. v. Gryvacheski. 3 C.C.C. (2nd ed.) 339 

- Re Regina and Mann & al, 4 C.C.C. (2n e ) 

- R. vs Kurata, 1970, 1 C.C.C. 90 

- R. vs Keller, 1971, 14 C.R.n.s. p. 234 

- R. vs Metropolitan Toronto Board of Comissioners of Police 

3 C.C.C. (2nd ed.) 140 

- R. vr Doz, 5 C.R.n.s. p. 86. 

10. Regina vs Kipp : 

Kipp had been summoned for his trial after a preliminars j 
hearing: at the trial, his counsel had made a notion for dismissal of 
the indictment on the grounds that it was void for duplicity. 

Judge Grant of the Ontario High Court had granted a 
•'mandamus" ordering the -judge of the Court of Comte to proceed to proceed 
to the trial of Kipp on the original indictment: after having decided 
that there was no duplicity in the indictment. Judge Grant had decided 
I t hat by dismissing the indictment. the Judge of the Court of Comte had 

! refused to act on his iurisdiction:1963, 3 C.C.C. 72: 

"With respect to the said learned County Judge, I find 
that he was in error in so far as he held such indictment 
to be void for duplicitv. The same is in clear “ d 
ambiguous language and therein charges the reused with 
onlv one offence, namely, that of selling as dead 

animals. It is improper in determining the ptp 
such charge, to import into the words of the indictment 
various interpretations thereof found in the definition 
section of the Regulations above referred to for the 
purpose of deciding whether it is duplicitous or not. The 
duplicity must appear in words of the indictment as used 
in their plain and ordinary meaning. 

"Mandamus will lie where an inferior Court declines declim 
jurisdiction because of preliminary ob : ection which i 
unfounded and which is based on mistake of law and the 
facts are not in dispute." 


1 
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"This is not a case where the County Judge had ““jcepted 
jurisdiction and quashed the conviction on grounds of 1« 
which appeared to him sufficient so to do but b " ore 
accused pleaded or any evidence had been h «"«| h * 
erroneously thought the indictment was void for dupUc y 
and by quashing the same he erroneously declined 
jurisdiction. 

An order should therefore go setting aside the order of 
the learned County Court Judge by which he quashed the 

indictment and by way of mandamus ^^“"^“^Court for 
other Judge of the County Court Criminal Court f 

the County of Carleton to proceed with the trial ot tne 
accused* 1 on such indictment and to hear and determine the 
charge therein set forth." 


The Ontario Court of Appeals affirmed the decision of Judge 


Grant: 1964, 3 C.C.C., P8* 13 


"In our opinion the indictment was not b «d for duplicity. 

It charged one offence and one offence only. The learn ^ 
County Court Judge had the jurisdiction to try the accu | 
with that one offence thereby charged. In effect ana in 

he had not entered upon the trial of th * *“ u 

merits. His decision did not involve rte ~rits St *U. 

A valid indictment was a sine qua non to the Judge exer 
rising the jurisdiction vested in him. He erroneously 
held that the indictment was not valid and the s™* 9 
non therefore non-existent. Mr. 

carefully dealt with the matters in issue that in o 
opinion it is unnecessary to say anything further. 


The Supreme Court of Canada had to give an opinion: 1965 


2 C.C.C. pg. 133. 


honorable Justices Taschereau, Judson and Ritchie were of 
the opinion that the appeal should be dismissed; Honorable Justices 
Cartwright and Spencer would have granted the appeal. 

I Honorable Justice Judson speaking for the majority said: 


1 


i 
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••The appelant relies on Re McLeod v. Amiro (1912) 25 C.C.C 

M 3 V D ‘ L (187” 6, 2 2 J b'd’^i” and'R"'v. U H.nna and McLean 
Middlesex (1877), i , . ci sub. nom. 

n r r r 32 (1941) 4 D.L.R. 584, 57 B.C.R. 5^ su°. 

R v junior’ Judp.e of the County of Nanaimo and McLean, 
nese areclses involving appeals from sugary convictions 

sir ■s/fsr-s s f Err 

2.--. - ■-« r«r, *1^: ".t 2.. 

tr.s rsuir ”sv3^ r- 

indictment and such a decision cannot be reviewed. 

the writ of mandamus. I approve of t e 72 ) ." 

J. t on this point in their entirety (1963) 3C.C.C. H). 

Honorable Justice Cartwright dissenting, first seeks to 

establish that, in his opinion, the indictment was void for duplicity 

and that the decision of the Judge of the Court of Comte dismissing the 

indictment was well founded. He is furthermore of the opinion that even 

lif the decision was incorrectly based on the law. the "mandamus" remedy 

■was not available. 

I 

Honorable Judge Spencer shares the opinion of Judge 
Cartwright, while favouring the concept that the "mandamus" recourse 
I does not apply since the judge accepted jurisdiction and acted on it 
sustaining a preliminary objection; he is likewise of the opinion, 

|Judge Cartwright, that the indictment is void for duplicity. 

;i^rar:^n.^:^f c r«i:r:r:ni:^tiMnjfenc 1 






w 


i / 


. \A 


A 2905 


where there had been a proper commitmen' .or trialon 

=2£r-rsa-jvss Hr* 

case found that the indictment was void for duplicity. 

i>is decision was a decision upon the legal merits. Th £ ' re 
fore tie learned County Court Judge, having accepted 
jurisdiction and acted on it. mandamus to compel him to do 
h£ duty does not lie dispite the fact that Grant. J.. and 
the Court of Appeal for Ontario were of the opinion . 
he was in error in the performance of his duty. 

accepted it and that therefore no mandamus lies. 


As to the lack of recourse in the case of a denial of 
andamus. Honorable Judge Spencer continues: 


"To the objection that this will result in there being no 
way of reviewing the allegedly erroneous decision of th 
County Court Judge, it must be pointed out that such ! 

and Burgess, supra, the Crown is at liberty 
a new i dictment. Boyd, C. in Re Ratciitie 
Mills and Timber Co. (1901). 1 O.L.R. 331. said a p. 333. 

"That the plaintiff has no right of appeal in this 
t case under the Divi.ion Courts Act. may be a defect 
legislation, but it does not enlarge the remedy by 

And^n^High" on Extraordinary Legal Remedies, 3rd ed. t P- 18f 1’ 

the "srr«n ^court*of 1 appelate jurisdiction h.s dismissed 
f an appeal, upon the ground that the act allowing appeal 
in such cases was unconstitutional and void, thi wri 
will not go to compel the court to revise its actions 
and to reinstate the appeal. And this is tru *‘ ‘ 
though the party aggrieved may have no o e » y 
review the action of the court, since the absence of 
another adequate or specific remedy is not of itself 
ground for relief by mandamus. 


* 


The Kipp opinion, therefore, establishes the rule that 
ipplies to the situation which was then submitted to the Supreme Court. 

Nevertheless it should be noted that the opinion rendered 


I 

I 


V 
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by the Supreme Court in the case of Dressier v. Tallman, Gravel and 
Supply Ltd.. 1963,1 C.C.C. 225; 1962 S.C.R. 564, some could find in it 
a certain discrepancy with the decision rendered in Kipp. 

Furthermore, the Alberta Court of Appeals, in R. v. *ah, 1" 
C.C.C. (2nd ed.) pgs. 210 the juridical value of the Kipp opinion. 

n, THE DECISION OF THE JUST ICE OF THE PEACE 

In the foregoing chapter we have already affirmed that 
the remedy of "mandamus" is not available once the lower court has acted 
on its jurisdiction regardless of how incorrect its decision may be. 

This affirmation is based on the jurisprudence that we have cited. 

As the basis of the petition, the learned counsel for 
the petitions- has insisted on the Kipp opinion in the Supreme Court 
which we cited beforehand. After having affirmed that the Justice of 
the Peace deprived himself of his jurisdiction in erroneously addressing 
himself to the law he asks the Court to follow the Supreme's Court opini.n 

in Kipp and grant him his conclusions. 

In the first place the Court makes a basic differentiation 

between the facts which brought about the Kipp opinion and the facts on 

which this petition ia based. 

In Kipp, the Supreme Court had decided that the first 

judge, by sustaining a preliminary objection before even taking a plea, 
and by having erred on the lav with his decision, had waived his 
jurisdiction to hear the case; it is therefore a case that he had 
jurisdiction to hear that the first judge had refused to hear: there 

was therefore no decision of the case itself. 

In the first instance, the Justice of the Peace received 

the complaint, held a hearing (preliminary hearing) and rendered a 


I 
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Lcision: in so doing he exercised the Jurisdiction that was conferred 
jupon hi* by the provisions of Article 455.3 of the Criminal Code. 

These findings having been made, the Court could already 

(conclude to reject the petition. 

However, the intention is to claim that the Ki PP opinion 

I. applies in this case and to argue to the Court that the Justice of the 
Peace erroneously determined the law and that . therefore, the Court 

Luld either correct these erroneous determinations on the law or order 

I I . lie Justice of the Peace to again examine the complaint relative to 
(new directives as to the law possibly supplied to him by this Court. 

The Court, without agreeing that the Ki PP opinion applies 
in this case, nevertheless has examined the file with regard to the 
al leged errors of law that may have been committed by the first Judge. 

The Justice of the Peace clearly focuses on the question 

(that he had to decide upon in stating: 

"I believe, however, that the core of the problem is to 

rur-'tsv=*“"H srsi';r- 

“•* 

The Justice of the Peace found, his decision on the fol¬ 
ding authorities which he cites in an extremely discerning manner: 

- R. vs Chapman and Grande. 1973. 11 C.C.C. ( 2nd ed.) 84; 20 C.R.n.s. 


- Copeland and Adamson et al 7 C.C.C ( 2nd ed.) P. 393; 

- R. vs Pearson, 1968, 66 W. . . P-^ t t of Y ork County Court; 

- R. vs Barton Koy Lesage. S-312-74. Distrx 
_ r. vs Desjardins and Anuau, C.B.R. /*> viau. 

I believe it is appropriate to make the following 

commentaries: 

Count number one of the ccxnplaint consisted of a .barge 
of conspiracy to commit thefts of teleco-mnunications: during the he.rin 
for the petition the learned counsel for the petitioner extensively 
argued in an attempt to persuade the Court that the facts revealed 
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during the preliminary hearing held by the Justice of the Peace on the 
one hand, established thefts of telecommunications (287(1)(b))and on 
the other, a conspiracy to commit such thefts (423-1-b). Counsel for 
the petitioner submitted that the simple act of the interception of 
telephone conversations by a person for whom these conversations are 
not intended, constitutes a theft of telecommunications in the sense of 
Article 287-1-b. 

We cannot share this point of view : Article 287-1-b 
cannot envision the theft of purely "intellectual" property; this 
provision of the Criminal Code presupposes an evaluation in money for 
determining, among other things, the jurisdiction of the Court (Art. 

483-a Cr. C.). 

It is in view of these new provisions of the Criminal Code 
that wire-tapping is forbidden; if wire-tapping had been forbidden 
pursuant to Article 287, it would have been useless to enact new specific 
provisions. 

The case of Chapman and Grange, 20 C.R.n.s., p. 145, is 
lof no great assistance to the petitioner: In that case, the defendants 
Lad answered to a charge of conspiracy to commit an act forbidden pursu¬ 
ant to Article 112 of the "Telephone Act of Ontario" which said: 

J 

"Every person who, having acquired knowledge of any 
conversation or message passing over any telephone line 
not addressed to or intended for such person, divulges the 
purport or substance of the conversation or message, except 
when lawfully authorized or directed to do so, is guilty 
of an offence and on summary convictions is liable to a 
fine of not more than $50.00 or to imprisonment for a term 
of not more than 30 days, or to both. 

In the Chapman and Grange case, we are far from the cons- 

l 

Liracy to commit theft of telecommunications, in the sense of Article 

|287-l-b of the Criminal Code. 

I lf the acts censured in the complaint cannot constitute 
theft of telecommunications in the sense of the Article 287 of the 


o 
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Criminal Code, it is quite evident that the charge o£ conspiracy to 

Lommit such acts cannot he upheld. 

Counts numbers 2. 3. 4 and 5 of the complaint carried 

Larges of conspiracy to commit crimes of malfeasance; the crime of 

malfeasance is stipulated in Article 387 of the Criminal Code. 

garde, Canadian Penal Code 2nd edition, page 954, sets 

North the essential elements of the crime of malfeasance as fallows: 

order that the accused can be declared guilty of 
"malfeasance", the prosecution must prove that the 
def endant: 

has voluntarily (386(1)) 

i) destroyed or caused the deterioration of real estat. 
or tangible personal property or has made it 
dangerous, useless or inefficient; or 

ii) prevented, interrupted or impeded the use, e<V1°y- 
ment or legitimate operation of property or a persoi 
in the use, enjoyment or legitimate operation of 
property. 

b) if he had full ii terest in this property: . 

i) has acted vi< i the purpose of defrauding (38 ' 

H) has thus caused a real danger to the lives of peopli 
(387 (5)) (see also Article 176:Criminal Public 
Nuisance) or has thus established malfeasance 
relative to private or public property; 

C) if he'had partial interest in this property 088(3)U)) 
or had no interest therein, has thus caused malfeasance 

relative to 

i) public property or 

ii) private property 

Article 38h (2) of the Criminal Code establishes very 

Spreeise means of defense for whosoever is charged with malfeasance : 

"Nobodv shall be declared guilty of the offence populated 
by Article 387 through Article 402 if he can prove that 
acted with some justification or a legal excuse and 

In* the'i ns tan t f case"," aside from the fact that the guilty 

, n ,en. is manifestly non-existant. it is clear that the author of these 

"malfeasances" would successfully avail himself of the defense set fort 

,n 38b (2); the importance of the "VEGAS" operat.ons is clearly evident 

in reading the testimony given by PATENAUDE and LAVALLEE before Judge 


r 
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. . Mishler; it seems clear and certain that the participant, in the I 

"VKOA8" operation, acted with legal justification or excuse; this 

I if{ration or excu-e being the im.ortance. in the public interest, of 
invest i| at ion being conducted at the time ... to high echelon 
petration of crime, that are aeverly punished by the Criminal Code j 
PATKNAUDF. and LAVAI.LF.P. did not commit the malfeasance set I 
th in Article 187 of the Criminal Code, because it is clear that they 
bed .he criminal intent and furthermore that they had legal Ju.tifi- 

ion or excuse. 

The charge of conspiracy to commit malfeasance, therefore, 
wot be upheld. 

Counts numbers 6.7 and 8 of th. complaint at.t.d charges 

.. i-a.ry »< » til.,"* -*■'“» »» « 

A.. .» ..<«!«"••• "m. »"U 

stiite, of Canada (*.. 67. 

Article 2» of the law In question saysi 

•sjzz 

rrn;L:f:;e t i:tt,Thri;rrin^rt.r..:^eLeFH- 

or Intercept any messages transmitted thereon. shall he 
guilty of a misdemeanor." 

The .lust Ice of the fence, as grounds ror his decision, 
the opinion of lodge tiranf of the Ontario High Court in the case A 

;opelattd and Adamson et al, 7 0.6.6. (2nd ed.) H> 

After citing the same Article II, lodge -Irani odds. 

-The on I v part of such section which U ‘"lintel 

v» t ssr, £r:.. 

MfJ defines the word "interfere" as fnU.stsl 

"To interpose * intersperse! to stride "gAliwt each 

aasr.'aaii-ia.B."aws.- 

effects of each." 



- 24 - 


A 2911 


It defines the word "intercept as follows: 


"To tal-e or seize !>,• the way or before arrival at a 
> t ined olace- to atop or interrupt the progress or 
course of; to interrupt communications or connections 

with." 

ssi'srsar-'HHr- 

creates any disturbance of the conversation. 

In this instance one can determine as did Judge Grant, 
that the "material" before the Justice of the Peace does not indicate 
that the audio surveillance by LAVALLEE created any disturbance of the 

conversation. 

The Justice of the Peace rightly decided that there had 
been no violation of Article 25 of "The Bell Telephone Company of 
Canada" incorporation act. It follows that he was right in not 
pursuing the various counts in the complaint charging PAT! 

LAVALLEE with having conspired to violate the said Arti 

Count number 9 of the complaint consisted of a charge of 
conspiracy to carry out an illegal project forbidden by Article 24 of 
"The Quebec Telephone and Telegiaph Companies Act". 196*. R-S.Q.. c. 28^ 
This Article reads as follows: 

smsrs KiTT ;S““V! 

as are enacted in 23 R.S. 19*1. c. 298. s.4. 

The Justice of the Peace faced with the ev:dence that was 
brought before him. finally concluded that LAVALLEE had. likewise, been 
authorized or ordered by PATENAUDE to engage in the wire-tapping and 
therefore LAVALLEE was within the framework of the exceptions stipulated 
in Article 2*; actually, the Justice of the Peace adds: 

"If I examine the evidence presented before me I must 
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rewind myself that the notive which led PATENAUDE to 

authorise the ’’VEGAS" • -rations is easilythelegislltor 
and that it is undoubtedly the same that led the le^tsla 

to adopt Article 178.12 of the Criminal Code . 

As to PATENAUDE, his testimony before Judge Mishler shows 1 
that he himself had been authorized by the Director General of the 
Quebec Security Force, his icnediate superior, and the Minister of 

Justice. 

Actually, this Article 24 is almost identical to Article 
112 of the "Telephone Act" of Ontario which we cited beforehand and 

which would seem appropriate to cUe again: 

"112 Every person who. having acquired knowledge of any 
conversation or message passing over any telephone line 
not addressed to or intended for such parson, 
the purport or substance of the conversation ° r me ^ a8 *> 
except when lawfully authorized or directed to do so, is 
guilty of an offence and on sutmarv conviction is liab. . 
to a fine of no more thar $50.00 or to imprisonment for 
a term of not more than 30 days or to both. 

IN the case of Cpeland and Adamson et al cited beforehand. 

Judge Grant after quoting Article 112 continues: 

••It is to be noted by such section that the offence there¬ 
to created is the "divulging the purport or substance of 

rar:r/ , 1 rr;.rTi.u»rr.rr^ , u*.;::r ,4 ‘ 

that a police officer who has acquired information in 
such authorized manner which he determines ^ helpful in 
the detection or prevention of a crime will in all case 
pass it on to a superior officer and divulge it if he s 
5 called as a witness at the trial of the person who made 

. + jf jq relevant and admissible* ine 

or directed to do so. 

The policy statement referred to makes it clear that f 

police officer is only pe.mitted to use ZcliTfof ‘ loUce 
when approval in each case is given by the Chief of 

™d only then when in the latter’s opinion there is 

reasonable and probable cause to believe that a crimina 
offence has been or is about to be committed. In decid g 
rhp nolice officers or the ccnmission are acci 
'lawfully ir following such course, one should have in mm. 
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the duties and respons .hi 1ities of a board of commission¬ 
ers of police as will us those of the police force itself. 

And further on Judge '-rant adds: 

"The material before me only indicates that audio , 

lance is being used by the police in metropolitan Toronto 
i n the manner prescribed by such policy statements of the 

Board. This establishes that such equipment is used on] 
with the approval in each case of the Chief of Poll" 
granted only when in his opinion, there is r * a *°"^* 
and probable cause to believe that a criminal offe " c * 
been or is about to he committed. As the law now stands 
such interception by a police officer, in my oPini° n . does 
not amount to an offence against s. 112 of the Telephone 
Act (Ontario) for the reasons set out above. 

The charge of conspiracy to violate Article 24 of the 

Quebec Telephone and Telegraph Companies Act cannot therefore be upheld. 

Count number 10 consisted of a charge of conspiracy to 

carry out an illegal project by illegal means; these illegal means 

being in violation of Articles 287-1-b and 387 of the Criminal Code, 

Article 25 of the"Bell Telephone Company of Canada" incorporation act 

and Article 24 of"The Quebec Telephone and Telegraph Companies Act". 

To conclude that tnese charges cannot be upheld suffice it 

| to say that we have decided above that tl.ere has been no violation to 

the above various provisions. 

The examination of the decision of the Justice of the 

Peace has. therefore, convinced us that he has not committed any of 
the erroneous determinations on the law that the petitioner accused him 
„f having committed in applying as he did the text of the Criminal Code 

and the two(2) quoted statuatory laws. 

The argument of counsel for the petitioner did not 

convince us either that the Canadian Bill of Rights is applicable to 

the case at hand. 


E. CONCLUSIONS: 

The Court is of the opinion that the Justice of the Peace 
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L fully ex,rc-d hi. discretion i , **-»*"» manner. 

Far the mure, it one we,, willing to mainLatn that the Cou, . 
.„ter itauing .. the rroneout, 

. ... in the Petition, the Court in of the op in. on that , 

. ni me alleged erroneous 

1 l.isti. - of tie Karo did not eremit any 01 u " * 


del ■ I 111 I le'l 1 I < ■ I 


, that .ore the ground, lor the arguments. 

, , . th, petit.. • = . »*« " i * tlee.o.l. 


.1 
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nature, the value and the legal scope of this defense; j 

e) a false concept of the rights and prerogatives of the 
police officers differentiating them from the gennral 
public and exempting them from the general application of 
the law and this in the absence of any laws, statutes, 
regulations or council decrees or legitimate executive 
order decreeing, promulgating, ordering, or authorizing 
such an exemption or exception; 

f) an ill-founded pretension granting police officers 
Che right or the power to authorize themselves and/or 
others, in the shsence of laws, statutes, regulations or 
council decrees or legitimate executive order permitting 
that they be grtnted or granting them generally or 
specifically these rights power or authorization to 
violate the law of the province or of the country; 

g) the inadmissible application of the no less inadmis¬ 
sible principle that the end iustifies the means; 

h) an uniustified interpretation of the law contrary to 
the Canadian Bill of Rights .-hereby citizens arc deprived 
of their rights to equality before the law; 

i) the substitution of the Justice of the Pea.c fo a 
iury in the appraisal of such a defense of justification 


if it exists; 

j) an illegal interpretation of the law which runs 
contrary to the Canadian Rill of Rights inasmucli as it | 
does no, -cognize the right of a citizen not to be deprived 
of the legitimate exercise of a right other than by due 

process of law; . 

k) an illogical interpretation of the law whereby the 
police officers would have the power to grant themselves 
the rights, power, privileges and authorizations that legal 
authority itself does not have the power to confer. 

The petitioner argues particularly erroneous determination^ 

n the law on the part of the Justice of the Peace relative to each of 

lie counts; that is, in paragraphs 10, 11, 12, 13, 14, 13. l h , and W of j 

lit* petition: 

"10. It is respectfully submitted that as regards count j 
number one of each of the complaints, the learned Justice 
of the Peace committed the erroneous determinations on tae 
law that are listed in paragraph 9 above and further erred 

in law in: ... .. 

a) interpreting of article 287-’ h by considering the 
heading and the marginal notes rather than the text itse 
of the article; 

b) interpreting the said article as though vt were drawn 
on the same terms as Article 283 and contained the same 
basic elements as the latter; 

c) imposing on the proceedings the burden of establishing 
by independent and specific evidence the animus fuandi 

of the accused. 

11 It is respectfully submitted that in reference to 

counts numbers 2. 3, and 4, which do not differ with each j 
other except in the names of the victims, the learned 


* 


1 , 
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Justice of the Peace erred in law: 

a) in the manner described i.i paragraph 4 above; 
h) by interpreting as he did Article 387-1-c of the 
Criminal Code; 

12. It is respectfully submitted that in reference to 
count number five the learned Justice of the Peace erred 

in law in: „ . . . i 

a) interpreting as he did article 387-1-a of the Criminalj 

Code; . 

b) applying to this offense the maxim of 'Dc Minimis non 

curat hex"; j 

c) committing the erroneous determinations on the law 
described in paragraph 9 above; 

13. It is respectfully submitted that as regards count 
number b, in spite of the fact that the understanding 
between the accused had been proven and evidence had been 
established that the lines, material and/or the property 
of Hell Canada had been voluntarily damaged and/or 
disturbed, in spite of the fact that Article 25 of the Act | 
to incorporate the Bell Telephone Company of Canada is 
still in effect, the learned Judge did not render a decision 
unless his decision is implicitly included in the one he 
rendered relative to count number 5 and count number 8 in 
which case it is tainted with the same errors as the 
decision rendered relative to the latter counts. 

14. It is respectfully submitted that with reference to, 
count number 7, though the understanding, was proven and it; 
was established that the telephone lines had been voluntary 
ilv interfered with and/or damaged in violation of Article, 
23 of the said Act by the accused, the learned respondent i 
did not render a decision, unless it was implicitly included 
in his decision regarding counts numbers 5 and 8, in which, 
case the same error of law affect the said decision 
equa1 ly . 

15 . it is respectfully submitted that with reference to 
count number 8, the learned Justice of the Peace in additid 
to the errors of law described in paragraph 9 of these 
presents, also committed an erroneous determination on the 
law in his interpretation and application of the said 
Article 25 of the said law, by attributing to the word 
"interception" a meaning and a scope unjustifiably limited 
contrary to current languap.e, usage, general legal 
interpretation and scope of the rules of interpretaion of 
thc j stntutues. 

16. As to count number 9, it is respect fully submitted 
that the learned respondent erred in law in the manner 
described in paragraph 9 above and that he further Has 
erred in his interpretation of the word "authorization as 
it is used in the text of the cited provincial, law, more 
particularly to Article 24 of the said law. 

17 By refusing to issue the summonses requested by 

count number 10, the learned Judge DURANI.EAU erred in law 
in the manner indicated in paragraph « of these presents, 
and further erred in law by interpreting Article 4? 1-2-h 
of tlie Criminal Code in such a way that the intended lawful 
legitimate and even praiseworthy objects and purposes 
constitute a dismissal of the charge- which is equivalent, 
for al' practical purposes, to the aholition and abrogating 
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of this legislative provision." 

The petitioner, therefore, basically founds her petition 
I inr mandamus on, according to her claims, the erroneous determinations 

j.m the law of the Justice of the Peace. 

In the first place, it is the meaning of the allegations I 

on paragraphs 18 and 19 of the petition. 

’"IR. Your petitioner respectfully submits that except 
for’the errors in law argued above, she would not have 
been deprived of her rights and privileges as a citizen, 
lo have the accused brought to Justice. 

19. Your petitioner represents with deference, that 

the fact already established as evidence, legally lustily 
th. issuance of the requested aunmonses or at the very 
least , continuing to receive the evidence once the ques- 
t,on of law have been settled in accordance with the 1 aw 
and that the cited errors of law essentially and materiall 
affect the exercise of the consideration and of the 
appreciation of the case by the respondent and have undulyj 
ini luenced his opinion and have prevented .nm from ^ 
discerningly and legally exercising his discretion. 

In the second place, during the hearing counsel for the 

petitioner formulated the following proposition: "By his erroneous 

determinations on the law, the Justice of the Peace deprived himself 

, f his jurisdiction; by his erroneous determinations on the law, he 

necessarily Place himself in a position wherefrom he cannot legally and 

judicially exercise his discretion." 

r. THK MANDAMUS IN VIEW OF THK PF.TITIO NFR* S CLAIMS: 

Initially it is appropriate to inquire whether the remedy 
of MANDAMUS is available to the petitioner, taking Cor granted that 
has been established that in fact the Justice of the Peace made 

erroneous determinations on the law. 

MANDAMUS is a remedy used to compel a Judge of a lowi r 

, ourt or an officer of Justice in general to discharge his .judicial 

(lilt It’S. 


a 


The MANDAMUS recourse, therefore, exists to compel a Judge 
of a lower court to discharge his duty if he refused to do so; but if 
the duty has been discharged, the recourse of MANDAMUS is not available; 
in spile of the fact that the dicision is incorrect and no Superior 
Court ran reverse or modify such decision or order the judge to reach 
.. different conclusion save in truly exceptional circumstances; as for 
ex.'mplo prejudice, bias, personal interest or dishonesty. 

The question which arises, as regards the MANDAMUS, is 
to find out if the lower court refused to exercise the discretion that 
he must exercise, and in such a case he can be compelled by MANDAMUS to 
exercise his jurisdiction or if, on the other hand, he has exercised 
his jurisdiction and has reached a decision or conclusion, in such a 
case the MANDAMUS is not the remedy, no matter how mistaken the 

decision or the conclusion may be. 

Such principles seem well established by doctrine and 

jurisprudence: 

l. Treneear*s Criminal Code, 5th edition, pg. 1595 
(6th edition, pg. 1427): ____ 

"The question which usually arises in such cases is whethe 
the inferior tribunal has declined to exercise a discretioi 
which it should exercise, in which case it can be compelie. 
by mandamus to exercise its jurisdiction, or wheLher, on 
the other haud.it has exercised Us jurisdiction and come 
to a conclusion, in which case mandamus is not^the remedy, 
no matter how erroneous the conclusion may be. 


2. Short l Mellor, "The Practice of the Crown Office" 

2nd edition, page 19 8:_ 

"Where any tribunal, inferior Court, or body or persons 
charged with the performance o f a public duty do not 
discharge that duty, mandamus lies to compel them to do 
it." 

page 200: 

"The question is not whether the tribunal has been right 
or wrong in the result of the exercise or their discretion 
either upon the law or upon the facts, but whether it has 
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"Whether a magistrate has come to a right conclusion or 
not, either on the law or on the facts, cannot be inquired | 
into on mandamus, but only whether he has adjudicated; 
but it must be an adjudication within his jurisdiction and 
according to law." 

3. Salhany, "Canadian Criminal Procedure", 2nd edition, 
pages 311 a id thereafter. --- 

A. Evans v. Pesce and Attorney General of Alberta, 

8 C.R.n.s.. page 201: _ 

This is a decision of Judge Riley of the Supreme Court 

"The law respecting the same has been well establisned 
over the years and can be summarized on the basis that any 
inferior court or board or person may be required to 
perform his duty if he refuses to do so, but if the duty 
is performed in any matter judicial in nature, certiorari 
and/or mandamus will not lie regardless of whether an 
incorrect decision is reached and no Superior Court can 
reverse or alter any decision or direct the inferior court 
to come to a different decision, save in sucli exceptional 
circumstances as prejudice, bias, personal interest, 
dishonesty or the like. 

Mandamus cannot lie with respect ro the magistrate 
performing his duties, as all he is required to do under 
the Code, is hold a hearing, fairly listen to the 
representatives of the applicant and then within the 
discretion granted to him, come to a dete oination. The 
magistrate cannot be required by mandamus to hold another 
hearing for he has already properly held one. 

Mandamus cannot lie to require the magistrate to issue a 
simmons or warrant, for such is a matter that is wholly 
within his discretion. Even if the magistrate were to 
make erroneous determinations on the law in exercising 
that discretion, mandamus cannot lie.: 


In this case of Evans, Judge Riley cited a great number | 

of decisions. 

In the decisions cited in Evans, it is undoubtedly 

appropriate to point out the following. 

a) R. V. Parke . (1899), Y O.R. A98, 3 C.C.C. 122: 

"It was the duty of the police magistrate, upon receiving 
the information, to hear and consider the allegations of 
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.,i t li, informant, and if of the opinion that cause for 
,warrant nr suntnons was not made out, to refuse 
,t. All.I. having so acted this Court has no jurisdiction 

, ’ ti is li. . judgment, t mine nor that of any 

li,. , Judge or Court, which is to be exercised under 

, , ,i t It.. • i • i if.il 


.1 . I 


\ lull. M» o.w.l . 30 , 3 O.W.N. 

(vfd . if mm . *« Hr.om) (.ilfirn«*tl 

. . JO* I* : 


I l *11 » M 


tit np, •»* t •'! 'IS ill** I «• 
i« i i’w '»i I It i • 7 • I • 




i,i I ** '•*» I tW.U. R. 


C.C.C'.. 

I2 r »: 


"i . 

•t » 


• in 11 • 


|. ,ii I li.il if tlie Mn>* i ' «•»*«• 


,( i ti<]ti i r win •• nrrivim* • ! 




,, ,| . ,t I ... I. .1, ,*l, .sail ill I lie al leg it ions \ 

...mi . Mms < .mu t ii i • no jurisdii r i"n 

igree will, the « one lus ions j 
t rate «t rived »* 


I.II 


I l 


i I i , (1914), ,’0 R.I..N.S. 237, 21 
n i». i.. I’. lHf»: 




A 

'ii if ' 
•li i i 

rum 

dlM I 

• •nr 
«l i •«• 
ir I • 
.it I 
ifl 

Ml .1 

t Ilf 1 

t fine 


• I 11 i 


mi. i ,|e one cannot take action bv way of 
,, ■ , , ..si. lie to have liim render one 

, , i , 11 , ,. mol her; tiiat would be to make tliis 
.... , , , •,, |. 11 . hv wav of mandamus from tliose 

1 . 1.1 |.ir i - iliel ion certainly d<H'« not exist ill 

|.. . , li uoulil he to interfere with the 

1.1 I, I. ft O him by the above mentioned 

( 1.0. S. A40) , The respondent simple answered 

,, , , tin exercise of his discretion, he had 

... ill I" issue I he warrant for various reasons 


ri* 1 i ii 
. I 


th, hearing, I think that we could stop 
.,, 1,1 ,1... Ide that there is no reason for the privilege^ 


ilv I'l "I.H1I 


,larm l"r the varying of that judraent. 


era . 1 1899), If. Qua. S.C. 213, 

le Inr. 405, 3 C.C.C. r ’P: 


. 1 . 


,. .I,y opinion upon the merits of the iase. 

.., I, ,1 .. upon him the entire responsibility of 

, .he warrant. All T say is that a mandamus cannot 

. 11 h not been (ham that ha lias omitted, 

, i .-,| tel u "d In perform his duty... and tiiat even 

l( , i,,| „,„re, , Me the allegations of the complainant and 

th, evidence Oil I .-rent ly from him this would not justify 


l«V 


• ill* r I • 


im «•. 


l ) 


F.x 


Ivans. (1894) A.C. Ih: 


"n„l tile Cent of I he Ouecn's Bench refused to interfere 
le , md.MMO. They s till: The Tustices have heard and 
0. temilled it; here is the record; here is the determination 
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They may have gone wrong, but if they determined wrongly, 
we cannot interfere upon this application. 

g) Charleson Assessment , (1015), 21 B.C.R. 281, 8 W.W R. 
930, 22 D.L.R. 240 (sub. nom. Charleson v. Byrne). 

"It is settled law that where there is cast upon any 
authority a duty of a public nature, that duty must be 
discharged, and in default recourse may be had by way ot 
mandamus to compel its performance, yet it is to be “eil 
remembered that it is only in the case where the inferior 
tribunal clothed with jurisdiction tc hear and determine 
the matter has failed to exercise the jurisdiction, that 
the remedy nay be invoked, when granted it cannot be in 
the wav of directing that the jurisdiction be exercised in 
any particular manner, that is, mandamus is only available 
where it is plain that there had been no exercise of th 
jurisdiction conferred." 

h) Fletcher v. Wade , (1919) 2 W.W.R 1 at pg. 2, 45 D.L.Rj 
91: 

"The Court of Revision is a judicial body and this Court 
cannot review its proceedings in the sense of inquiring 
into the correctness of the Court’s conclusions. It 
mandamus will lie at all to a Court of Revision (which in 
the result 1 do not need to determine) it will only lie 
when it is made to appear that the Court has not heard and 
determined the complaint: when it has either expressly or 
virtually declined jurisdiction. If the Court of Revision 
in good faith entertained the respondent s appeal and 
adjudicated upon it, there can be no inquiry here as lo 
correctness of its decision. We cannot sit as a Court of 
Appeals to review proceedings." 


i) 


Rex v. _ 

HR C.C.C. 199: 


Neff, 3 C.R. 89, (1947) 1 W.W.R. 640, 


"The question which usually arises in such cases is vhethej 
the inferior tribunal has declined to exercise a discretion 
which it should exercise, in which case it can be compel 
led by mandamus to exercise its jurisdict.on, or whether, 
on the other hand, it has exercised its jurisdiction an 
come to a conclusion, in which case mandamus is not a ^ 
remedy, no matter how erroneous the conclusion may i . 

j) p.. A,..t: Ault v. Read , (1956). 2d C.R. 260. 18 W.W.l| 
4 38 hcadnote: 

"Where a police magistrate in the proper exercise of his 
discretion has decided a matter within his ]urisdiction 
mandamus does not lie to compelhim to reconsider it, how- 
over wronR the dfciKion may ht?. 

Re Blythe and the Que.n, 13 C.C. C. (2nd ed.) 192;. 

(n this case a petition for MANDAMUS was granted; Judge 

o Alberta Supreme Court explained his decision as follows: 
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"He (Counsel for tne Crown) also submits tnst thid Cour. 
is without jurisdiction to grant the application because 
the Justice of the Peace has exeicised his discretion 
and has made an adjudication and mandamus does not lie, 
there being no appeal therefrom even if this Court does 
not agree with his conclusions: R. v. Jones, (1970) 

"2 C.C.C. 374; R. v. Coughlan, t-x p. F.vans, (1970) 3 C.C.C 
61, a C.R.N.S. 201, 70 W.W.R. 321 sub nom. Evans v. Peace. 
That is so if the adjudication was made according to law, 
that is, if tne discretion was exercised judicially 
following a proper hearing, but the resons given by the 
Justice of the Peace herein do not indicate whether or net 
he believed the witnesses who testified before him and 
made a decision based thereon, or whether he was Roverned 
by extraneous considerations which prevented him from 
Lonductiig a hearing upon the merits. In those circum¬ 
stances, 1 think it proper to remit toe matter to the 
Justice with a direction that he review the matter and 
consider all proper evidence and render his decision as 
to whether cr not a case has been made out to indicate 
that there ate reasonable and probable grounos i°r 
believing that the constable has ccnmitted one or both of 
the offences referred to in the information; and I so 
order 

6. ht- Lap insky, 4 7 C.R. 

The petition for mandamus was refused. Judge J. Brown of 

| the British Columbia Supreme Court expressed himself as follows: 

"From tne above it will appear that, lixe counsel, I 
deplore the decision made by the learned magistrate. But 
this is mandamus and the Court does not act merely it a 
judicial official sought to be coerced by the writ is 
wrong." 

In this decision. Judge Brown cites the decsion in Rex 
v. Hauna and McLeon. 57, B.C.R.52. 1941, 3 W.W.R. 73 and particularly 
the following excerpt from Judge A. McDonald’s notes, and on this point 
Judge McDonald has concurrence of his two (2) colleagues of the Britisi 
|Columbia Court of Appeals: 

"1 think it is clear that mandamus is a remedy to compel 
the exercise of jurisdiction by a tribune' that has 
refused to exercise it; and when we speak ol an inferior 
cour having exceeded its jurisdiction we 8im ^ 
there is a lack of jurisdiction pro tanto. When a Court 
has entered upon a case and has given a decision, however 
outrageous, it seems to me impossible to say lt 
refused jurisuiction. To take that course is “ 

sit an appeal on a tribunal and to make mandamus another 
form ot appeal. Although, as stated above Courts have 
often taken that course, 1 think that on the weight of 
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authority it cannot be justified. In order to justify 
awarding a mandamus to a county court judge who has given 
a judgment, however absurd, the Court “ u8t ■£ **** 1S 
judgment is no judgment, but a complete null t ^ ^“ e 
however, very high authority to show that ■ 
not be treated as a nullity merely because the 
below has held nc proper hearing and has refused c l°, 
or consider evidence. In my opinion the County Court 
judge had jurisdiction to enter upon the hearing of the 
appealjhe did enter upon it; he was entirely wrong. 
in the course he took, lor the p.ain intention of the 

Criminal Cod. is that he ought to have t «* d ^ertson 
the merits. Nevertheless, I have concluded that Robertson 
J tor the resons given in his judgment and on the 
authori;ies above mentioned, was right in holding that he 
was powerless to compel the judgein those proceedings to 
do otherwise than he had done.' 

The decision in Lapinsky refers to some other decision of 

j the British Columbia Court of Appeals: That is the decision R. v. Ju d^ 

b the County Court of Westminster . 57 B.C.R. 70. (19413 3 W.W.R. 557. 

b c . c .c. 325, (1941) 4 D.L.R. 641; in this case a mandamus had been 

(granted to compel a judge of the Court of Comte to hear an appeal 

I relative to summary convictions, after this same judge had refused to 

I hoar this appeal because he did not have jurisdiction. 

7 . I tox v. County Judge of Fronten a c, Re Mcleod and Amiro ^ 
75 C.C.C. 230: 

"No doubt, the High Court of Justice, exercising the 
powers of the traditional Court of King s Beach, m y y 
mandamus command an inferior Court to hear a case within 
the jurisdiction of that Court. But where such court has 
decided a matter within its jurisdiction however wrong 
that decision may be, mandamus does not lie to compe 

reconsideration.' 

8. T wo opinions should be minted out; the facta which 
brought about these decisions resemble the situation 
in this matter: the opinions are the following: 

R. u. Jones. 1970. C.C.C. vol 2. p. 374 
Re Jokor, 4 C.C.C. (2nd) p. 177: 

In the Jones opinion , the magistrate had "accepted" a 

I complaint but had refused to issue a warrant; by "mandamus" it was 

requested that an order be given to him to issue a warrant; on the first 

(point, Judge Ruttan of the British Columbia Supreme Court said: 

"I pause here to note that this Court cannot in any event 
direct the Magistrate to issue a warrant as the informant 
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has requested by his motion. This Court may only direct 
the Magistrate to hear the matter again and consider all 
nroner evidence and render his decision. rrinpr 

rehearing he comes to the same conclusion after a proper 
hearing of the evidence, even though he ">“* e ” ™ h 
conclusion in law or fact, that is no ground for a 

mandamus. 

Judge Ruttan then continued: 

"It cannot be denied that Magistrate Jones in the present 
else entered on a hearing of all the evidence «*«««*, 
ex parte before him and he made a ruling as to his conclu- 

had been unlawfully detained and that the further 
so illegally. He went further and held that tne tu 

sSSSSSSSSr 

to establish the ingredient of criminal intent Wxth 

the informant to do so, and may proceed on b “" lB 

exercise his discretion. But whet ’"^'d in law or in 

lirrss.-s.SiSr-.”-. a 

further comment on "mistake" and b£ ^Vot 

IZlZVryT:Z of his discretion 

necessary had done so, once again it 

govern his ruling, fcven 1 . unlawfully 

is a conclusion the Magistrate may heve^rawn unlawfully 
fr ,«n the evidence but a conclusion solely within his 
discretion and not to be challenged on mandmus.^I^^ ^ 
reaching my conclusion I y Lapin9 £ v> (1966) 

Tc.V2 97 , 4 ™ r:’ 346; 54 W.W.R. 559. and the author¬ 
ities there referred to." 
in the Bokor opinion , the Justice of the Peace had refused 

ccept the complaint; Judge Galligan of the High Court of Ontario. 

•essed himself in the following terras: 

"Mr. Bokor contends that a Justice of the Peace h *“ " on 
. . t rp f.,fie to receive an information from P 

corrected by a mandamus. I quite g justice of 

in law and that mandamus does lie to com t 
the Peace to accept an information. 

The judgment rendered by the High Court of Ontario in the 
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c,se of R. v. Justice of the Peace, ex parte Robertson, 2 C.C.C. (2nd ed 
pg. 416 approaches the BoV.or opinion. 


9. Likewise the Court referred to the following opinions: 

ite Regina and Carpenter, 5 C.C.C. (2nd ed.) 28 
Re Adelphi Book Store vs The Queen. 8 C.C.C. (2nd ed), 49 
Re Chambers, 13 C.R.n.s. 185 
Re R. v. Gryvacheski, 3 C.C.C. (2nd ed.) 

Re Regina and Mann 6 al, 4 C.C.C. (2nd e 

R. vs Kurata, 1970, 1 C.C.C. 90 

R. vs Keller, 1971, 14 C.R.n.s. p. 234 

R. vs Metropolitan Toronto Board of Comissioners of Police 
3 C.C.C. (2nd ed.) 140 
■ R. vs Dot, 5 C.R.n.s. p. 86. 


10. Regina vs Kipp : 

Kipp had been summoned for his trial after a preliminary 

hearing: at the trial, his counsel had made a motion for dismissal of 

!the indictment on the grounds that it was void for duplicity. 

Judge Grant of the Ontario High Court had granted a 

I •'mandamus" ordering the iudge of the Court of Comte to proceed to proceed 

to the trial of Kipp on the original indictment: after having decided 

I that there was no duplicity in the indictment. Judge Grant had decided 

that by dismissing the .ndictment, the Judge of the Court of Comte had 

Jrefused to act on his jurisdiction:1963, 3 C.C.C. 72: 

"With respect to the said learned County Judge, I find 
that he was in error in so far as he held such indictment 
to be void for duplicity. The same is in clear and 
ambiguous language and therein charges the accused with 

only one offence, namely, that of selll, ‘« aS „rnrietv of 
animals. It is improper in determining the P P 
such charge, to import into the words of the indictment 
various interpretations thereof found in the definition 
sect.on of the Regulations above r 9 fe ”ed to for the 
purpose of deciding whether it is duplicitous or not. Th 
duplicity must appear in words of the indictment as used 
in their plain and ordinary meaning. 

"Mandamus will lie where an inferior Court declines decline 
jurisdiction because of preliminary object 1 °"‘ t h e 
unfounded and which is based on mistake of law and 
facts are not in dispute." 
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"This is not a case where the County Judge had a “ e P« d 

jurisdiction and quashed ^conviction on grounds of law 

which appeared to him sufficient so to do but before 
accused^?leaded or any evidence had been heard he 
erroneously thought the indictment was void/^d 
and by quashing the same he erroneously declined 
jurisdiction. 

An order should therefore go setting aside the °lf T °J 
the learned County Court Judge by which he quashed the 

indictment and by way of mandamus diract J.“*^.“lCouft for 
other Judge of the County Court Judge's Criminal Court t 
the County of Carleton to proceed with the trial of the 
accused on such indictment and to hear and determin 
charge therein set forth." 


The Ontario Court of Appeals affirmed the decision of Judge 
Leant: 1964, 3 C.C.C., pg. 13 


"In our opinion the indictment was not ba ? for j£ P £'^ 
Tt charged one offence and one offence only. The lea ™ a 

with that one offence thereby charged. In effect ana in 

he had not entered upon the trial of the { n 

merits. His decision did not h . e / „ 1 

A valid indictment was a sine qua non to the Judge excr 
cising the jurisdiction vested in him. He erroneously 
held tbit the indictment was not valid and the sine qua 
non therefore non-existent. Mr. Justice Gran 
carefully dealt with the matters in issue that in our 
opinion it is unnecessary to say anything further. 


The Supreme Court of Canada had to give an opinion: 1965 
2 C.C.C. pg. 133. 

Honorable Justices Taschereau, Judson and Ritchie were of 
the opinion that the appeal should be dismissed; Honorable Justices 
Cartwright and Spencer would have granted the appeal. 


Honorable Jus 


tice Judson speaking for the majority said: 


) 
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••The appelant relies on Re McLeod v. Amiro (1912) “ C.C.C 
23 0, 8 PP 0.L R 726 27 O.L.R. " McLean' 

77 C cT 32 (1941) Q 4 D.L.R. 584, 57 B.C.R. 52 sub. nom. 

r v junior* Judge of the County of Nanaimo and McLean. 

~ r r 

£ e S^£.3“-iS-3 2 the merits. The case, merely 
hold that such decisions are not reviewable by way ot 
SSJS; Key do not touch .1* ptoblo. in th. 

uh.„ no indie,.,.. - “get 

S “.£T.*S.n S i. !«. r,rf~.H. nn 

„„d..u, but b, cr b, compelled to ,i..^ „ 

the merits and it is no answer to such an application t 
sav that he has exercise his jurisdiction in quas ing 
indictment and such a decision cannot be reviewed. 

2 ^rL-jarri: rsr*., 
a.sa.'i’sjrri 

when he quashed the indictment but he made e ”° r c J a 

the writ of mandamus. I approve of t e 72 ) .•• 

j., on this point in their entirety (1963) 3C.C.C. u,. 

Honorable Justice Cartwright dissenting, first seeks to 

1 establish that, in his opinion, the indictment was void for duplicity 

and that the decision of the Judge of the Court of Comte dismissing the 

indictment was well founded. He is furthermore of the opinion that even| 

if the decision was incorrectly based on the law. the "mandamus" remedy 

•was not available. 


Honorable Judge Spencer shares the opinion of Judge 
I Cartwright, while fronting th, cunc.pt that th, r.cowrn. 

Idea, not applT nine th, fig, «■»« inri.dic.ion and on it 

...fining . preliminary objection, he i. 1«~1~ •• «- “ “j 

|judg. Cartwright, that th. iodic.en. i. void for duplicity. 


1 
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where there had been a proper commitment for trie’ on , 

s* £'d”i£r ;j ' 

case found that the indictment was void for duplicity. 

Ris* decision*was”a*decision upon the legal merits. There¬ 
fore the learned County Court Judge, having accept 
jurisdiction and acted on it, mandamus to compel him o do 
his duty docs not lie dispite the fact that Grant, J., an 
the Court of Appeal for Ontario were of the opinion 
he was in error in the performance of his duty. 

accepted it and that therefore no mandamus lies. 


As to the lack of recourse in the case of a denial of 


andamus. Honorable Judge Spencer continues: 


"To the objection that this will result in there being no | 
way of reviewing the allegedly erroneous decision of 
County Court Judge, it must be pointed out that such I 

r : 8 7i t c?c: d c.:°;. b i79 a D?L:R. M p': a8 »ro;R!’: rrc.^J 

and Burgess, supra the Crown is at liberty ^^“‘*^‘0 1 , 

a new v dictment. Boyd, C. in Re Ratciii-e 

Mills and Timber Co. (1901). 1 O.L.R. 331, Mid -1 p. 333. 

"That the plaintiff has no right of appeal in this 
T case under the Division Courts Act, may be a defect ot 
legislation, but it does not enlarge the remedy by 

And^lUgh'on Extraordinary Legal Remedies, 3rd ed. t P-«*j. 

the "SoT«n ^court* of Appelate jurisdiction h.s dismissed 
*" an appeal, upon the ground that the act allowing appeals 
in such cases was unconstitutional and void, thi wri 
iill not go to compel the court to revise its actions j 
and to reinstate the appeal. And this is true, "' en I 

though the party aggrieved may have no other retm-i y | 

review the action of the court, since the absence of 
another adequate or specific remedy is not of itself 
ground for relief by mandamus. 


The Kipp opinion, therefore, establishes the rule that 
Lpplies to the situation which was then submitted to the Supreme Court. I 

I ! 

Nevertheless it should be noted that the opinion rendered 


> t> 


4* 
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Iby the Supreme Court in the case of Dressier v. Tallman, Gravel and 
I Supply Ltd., 1963,1 C.C.C. 225; 1962 S.C.R. 564, some could find in it 
a certain discrepancy with the decision rendered in Kipp. 

Furthermore, the Alherta Court of Appeals, in R. v. Mah, 1" 

J C.C.C. (2nd ed.) pgs. 210 the juridical value of the Kipp opinion. 

5 

n. THE DECISION OF THE JUSTICE OF THE PEAC E 

In the foregoing chapter we have already affirmed that 
I the remedy of "mandamus" is not available once the lower court has acted 
Ion its jurisdiction regardless of how incorrect its decision may be. 

■this affirmation is based on the jurisprudence that we have cited. 

As the basis of the petition, the learned counsel for 
I the patitione..- has insisted on the Kipp opinion in the Supreme Court 
I which we cited beforehand. After having affirmed that the Justice of 
the Peace deprived hiraaelf of hia jurisdiction in erroneously addressing 
Ihimself to the law he asks the Court to follow the Supreme's Court opiii<n 

I in Kipp and grant him hia conclusions. 

In the first place the Court makes a basic differentiation 

■between the fact, which brought about the Kipp opinion and the facts on 

■which this petition is based. 

In Kipp, the Supreme Court had decided that the first 

( judge, by sustaining a preliminary objection before even taking a plea, 
and by having erred on the lav with his decision, had waived his 
jurisdiction to hear the case; it is therefore a case that he had 
'.jurisdiction to hear that the first judge had refused to hear: there 

Iwas therefore no decision of the case itself. 

In the first in.tance, the Justice of the Peace received 

I the complaint, held a hearing (preliminary hearing) and rendered a 

I 

I 
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idecision: in so doing he exercised the jurisdiction that was conferred 
upon him by the provisions of Article 455.3 of the Criminal Code. 

These findings having been made, the Court could already 

■conclude to reject the petition. 

However, the intention is to claim that the Kipp opinion 

applies in this case and to argue to the Court that the Justice of the 
1 Peace erroneously determined the law and that , therefore, the 
could either correct these erroneous determinations on the law or order 
I(He Just ice of the Peace to again examine the complaint relative to 
new directives as to the law possibly supplied to him by this Court. 

The Court, without agreeing that the Kipp opinion applies 
in this case, nevertheless has examined the file with regard to the 


|a!leged errors of law that may have been committed by the first Judge. 

The Justice of the Peace clearly focuses on the question | 

|that he had to decide upon in stating: 

"I believe, however, that the core of the problem is to 

.MJr-SJi’»«— -i 

The Justice of the Peace founds his decision on the fol- 
I,owing authorities which he cites in an extremely discerning manner: 

- R . vs Chapman and Grande. -973, 11 C.C.C. ( 2nd ed.) 84; 20 C.R.n.s. 

I 

- Copeland and Adamson et al. 7 C.C.C ( 2nd ed.) P. 393; 

R. vs Pearson, 1968, 66 3 ^; trict of York County Court; 

- R. vs Barton Roy I.esage. S-312-74, Uistri 

- R. vs Desjardins and Anuau, C.B.R. 74-9150. 

I believe it is appropriate to make the following 

I C(»mmentar ies: 

Count number one of the complaint consisted of a charge 
j„f conspiracy to commit thefts of telecommunications: during the hcaonl 
for the petition the learned counsel for the petitioner extensively 
I argued in an attempt to persuade the Court that the facts revealed 


I 
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during the preliminary hearing held by the Justice of the Peace on the 
nne hand, established thefts of telecommunications (287(1)(b))and on 
the other, a conspiracy to commit such thefts (423-1-b). Counsel for 
tlie petitioner submitted that the simple act of the interception of 
telephone conversations by a person for whom these conversations are 
not intended, constitutes a theft of telecommunications in the sense of 
Article 287-1-b. 

We cannot share this point of view : Article 287-1-b 
cannot envision the theft of purely "intellectual" property; this 
provision of the Criminal Code presupposes an evaluation in money for 
determining, among other things, the jurisdiction of the Court (Art. 

483-a Cr. C.). 

It is in view of these new provisions of the Criminal Code 
that wire-tapping is forbidden; if wire-tapping had been forbidden 
pursuant to Article 287, it would have been useless to enact new specifi< 


[provisions. 


The case of Chapman and Grange, 20 C.R.n.s., p. 145, is 


of no great assistance to the petitioner: In that case, the defendants 
had answered to a charge of conspiracy to commit an act forbidden pursu¬ 
ant to Article 112 of the "Telephone Act of Ontario" which said: 

"Everv person who, having acquired knowledge of any 
conversation or message passing over any telephone line 
not addressed to or intended for such person, divulges the 
purport or substance of the conversation or message, except 
when lawfully authorized or directed to do so, is guilty 
of an offence and on summary convictions is liable to a 
fine of not more than $50.00 or to imprisonment for a term 
of not more than 30 days, or to both. 

In the Chapman and Grange case, we are far from the cons¬ 
piracy to commit theft of telecommunications, in the sense of Article 

287-1-b of the Criminal Code. 

If the acts censured in the complaint cannot constitute 

theft of telecommunications in the sense of the Article 287 of the 


I 


I 
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Criminal Code, it is quite evident that the charge of conspiracy to 

{commit such acts cannot be upheld. 

Counts numbers 2 , 3. 4 and 5 of the complaint carried 

charges of conspiracy to comm : crimes of malfeasance; the crime of 

malfeasance is stipulated in Article 387 of the Criminal Code. 

I.agarde, Canadian renal Code 2nd edition, page 954, sets 

\or.h the essential elements of the crime of malfeasance as fallows: 

| "t n order that the accused can be declared goDty of 

"malfeasance", the prosecution must prove that the 
defendant: 

nl has voluntarily (386(D) .,„i 

i) destroyed er caused the deterioration of real estat«j 

or tangible personal property or has made it 
dangerous, useless or inefficient; or , 

ii) prevented, interrupted or impeded the use, en;oy- j 
ment or legitimate operation of property or a pers j 
in ihe use, enjoyment or legitimate operation of 
property. 

b) ll he had full interest in this property: . 

i) has acted with the purpose of defrauding (38 ( )(D| 

H) has thus caused a real danger to the lives of peopl, 
(387 (5)) (see also Article 176:Cnmmal Public 
Nuisance) or has thus established malfeasance 
relative to private or public property; 

c) if he'had partial interest in this property 086(3)(a)), 
or had no interest therein, has thus caused malfeasance 

relative to 

i) public property or 

ii) private property 

Article 386 (2) of the Criminal Code establishes very 

{precise means of defense for whosoever is charged with malfeasance : 

"Nobody shall be declared guilty of the offence stipulated 
by Article 387 through Article 402 if he can prove 
acted with some justification or a legal excuse and in 

ln° the"^ ns tant^ case", "aside from the fact that the guilty I 

I intent is manifestly non-existant. it is clear that the author of these | 

"malfeasances" would successfully avail himself of the defense set fort!| 

. in 386 (2); the importance of the "VEGAS" operations is clearly evident 

L reading the testimony given by PATF.NAUDE and LAVALLEE before Judge ( 
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j.„b Mishler; ft seems clear and certain that the participants in the 

"W.r.A8" operations acted with legal justification or excuse; this 
just I first ion or excuse being the l-;«runc«. in th. public interest, of 
the investipation being conducted at the time as to high ..helon 
perpetration of crime, that are .overly punished by the Criminal Cod. 

I’ATENAUDf. and LAVA1XEP. did not commit th. malfeasance set 
forth in Article 187 of th. Criminal Code, because it i. clear that they 
locked the criminal Intent and furthermore that th.y had legal J U »tifi- 
cotIon or excuse. 

The charge of conspiracy to commit malfeasance, therefore, 
cannot he upheld. 

Counts numbers 6.7 end 8 of th. complaint stated C.srge. 

„ .. UI..M 001.0 MW "v nrOcl* » 

a„ to ln.orpor.to «B» Mil T.l.ptoo. »( I«» 

Blatitte* of Canada (!. 67. 

Article 2% of the Uw ln <l ue " tton * ay «' 

or Intertepf *"7 ««•-•« thereon, shall he 

gulliv of « misdemeanor." 

The .lust lee of the tVme, as grounds for his derision, 
HP* th- opinion of Judge (Irani of the Ontario High Court tit 

Hope I and and Adamson et al, 1 C.C.d. (2nd ed.) pa. W1. 

After dung the aame Article », Judge rtrant odds. 

-The only part nf aurh section which it 

5 SKS-51 ."Z'rfXtte ffiSS - 

s,u-ins ^r^crsWa«aow 

nary defines the word "interfere" as follows* 

"To interpose * intersperse! to stuck* d**W»» 

ssa s 

effects nf each." 


I 
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It defines the word "intercept as follows: 


"To take or seize by the way or before arrival at a 

y 2 . J51S 

creates any disturbance of the conversation. 

In this instance one can determine as did Judge Grant, 
that the "material" before the Justice of the Peace does not indicate 
that the audio surveillance by LAVALLEE created any disturbance of the 

conversation. 

The Justice of the Peace rightly decided that there had 
been no violation of Article 25 of "The Bell Telephone Company of 
Canada" incorporation act. It follows that he was right in not 
pursuing the various counts in the complaint charging PATENAUDE and 
LAVALLEE with having conspired to violate the said Arti 

Count number 9 of the complaint consisted of a charge of 
conspiracy to carry out an illegal project forbidden by Article 24 of 
"The quebec Telephone and Telegraph Companies Act". 1964, R.S.Q., c. 28<j 
This Article reads as follows: 

"Everv person who listens to or acquires knomlmdge of any 
conversation or message passing over the lines of 
telephone system not address to or -tend-ijor ^stance 

as are enacted in 23 R.S. 1941, c. . 

The Justice of the Peace faced with the evidence that was 
(brought before him, finally concluded that LAVALLEE had, likewise, been 
S authorized or ordered by PATENAUDE to engage in the wire-tapping and 
therefore LAVALLEE was within the framework of the exceptions stipulated 

jin Article 24; actually, the Justice of the Peace adds: 

"If I examine the evidence presented before me I must 
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re T d Tthl ™? u 

and that it is undoubtc ’ly the ia«e that led^the le K islatoi 
to adopt Article. 178.12 of the Cncunal Code . 

As to PATENAUDE, his testimony before Judge Mishler snows 

that he himself had been authorized by t - Director General of the 

Quebec Security Force, his immediate superior, and the Minister of 

Justice. 

Actually, this Article 24 is almost identical to Article 
112 of the "Telephone Act" of Ontario which we cited beforehand and 

which would seem appropriate to cite again: 

"112. Every person who. having acquired knowledge of any 
conversation or message passing over any tele ‘" 
not addressed to or intended for such person, divulges 
the purport or substance of the conversation or 
except when lawfully authorized or directed to do so, 
guilty of an offence and on sunmarv conviction is iab 
to a fine of no more than $50.00 or to imprisonment for 
a term of not more than 30 days or to both. 

IN the case of Cpeland and Adamson et al cited beforehand. 

Judge Grant after quoting Article 112 continues: 

.•It is to be noted by such section that the offence: there- 
hv created is the "divulging the purport or substance of 
the conversation or message, except when h ° r “ 

or directed to do so". It follows that one who listens 
or acquires knowledge of a conversation or nessage 
passing over the telephone lines and refrains from relay: g 
the same to another person would not be guilty of a 
offence under such section. However. •one can a8su 

that a police officer who has acquired information in 
such authorized manner which he determines is helpful in 
the detection or prevention of a crime 

nass it on to a superior officer and divulge it if he is 
i called as a witness at the trial of the person who made 

. if it is relevant and admissible* The 

I or directed to do so. 

The policy statement referred to makes it clear that a 
police officer is only permitted to use •“ d “ ‘p^ce 

when approval in each case is given by the Chief of Pone 
™d only then when in the latter's opinion there is 
reasonable and probable cause to believe that • 
offence has been or is about to be ccamitted In deciding 
whether the police officers or the count.ssion are acti g 
lawfully in following such course, one should have in mind 
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the duties and responsibilities of a board of commission- I 
ers of police as well us those of the police force itself.T 


And further on Judge Grant adds: 


"The material before me only indicates that audio surve j 
lance is being used by the police in metropolitan Toronto 
in the manner prescribed by such policy statements of the , 
Board. This establishes that such equipment is used only 
with the approval in each case of the Chief of Police 
granted omv when in his opinion, there is reasonable 
and probable cause to believe that a criminal offence Mas 
been or is about to be committed. As the law now stands, 
such interception by a police officer, in my opinion, does 
not amount to an offence against s. 112 of the Telephone 
Act (Ontario) for the reasons set out above. 


The charge of conspiracy to violate Article 24 of the 
Quebec Telephone and Telegraph Companies Act cannot therefore be upheld 
Count number 10 consisted of a charge of conspiracy to 
carry out an illegal project by illegal means; these illegal means 
being in violation of Articles 287-1-b and 387 of the Criminal Code. I 
Article 25 of the"Bell Telephone Company of Canada" incorporation act 
and Article 24 of'The Quebec Telephone and Telegraph Companies Act . 

To conclude that these charges cannot be upheld suffice it 
to say that we have decided above that there has been no violation to I 

the above various provisions. 

The examination of the decision of the Justice of the 

Peace has. therefore, convinced us that he has not conznitted any of 
the erroneous determinations on the law that the petitioner accused him 
ef having committed in applying as he did the text of the Criminal Code 

and the two(2) quoted statuatory laws. 

The argument of counsel for the petitioner did not 

convince us either that the Canadian Bill of Rights is applicable to 

the case* at hand. 


F.. CONCLUSIONS: 

The Court is of the opinion that the Justice of the Peace 


| 
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